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     BIAS IN A DEATH-QUALIFIED PANEL
           …..A Look At Troubling Statistics
                               By Jan Mills Spaeth, Ph.D., 

                                                        Advanced Jury Research

This article was published in THE WRIT, the official publication of the Pima County Bar Association, in July, 1995.  This is a  synopsis of a research study.

Leniency Bias in a Balanced Panel


On cases in which I have been involved, it has been the standard practice of the courts to death-qualify a jury when the prosecution is seeking the death penalty.  In some aspects, this could be considered an advantage to the defense because if an unbiased panel knows the defendant could be sentenced to death, the jurors will use a higher level than "beyond a reasonable doubt" before convicting.  Jurors often use a “leniency bias” when the penalties are severe, being more concerned about convicting an innocent person than acquitting a guilty one.  Simply put, in a well-balanced panel, it will take more evidence and a higher level of juror certainty to convict defendants when charges and sentences are severe.

Death-Qualified Panels Change The Rules


The death-qualified panel is an unbalanced panel.  Those folks opposing the death penalty are basically eliminated from the jury.  This leaves the panel made-up of jurors who, to various degrees, support the death penalty.  Research has discovered surprising and troubling facts about the attitudes of death-qualified jurors toward the presumption of innocence.


Reid Haste of the University of Colorado has published an excellent book on jury research, entitled Inside the Juror: The Psychology of Juror Decision-Making (Cambridge University Press, 1993).  Extensive studies by a wide range of social scientists and psychologists, and Haste's own research, support the following statistically significant conclusions about death-qualified jurors.

1)
Witness Credibility

Death-qualified jurors rate police, prosecutors, and prosecution witnesses as significantly more credible than do jurors who oppose the death penalty.  Those who support the death penalty are more concerned with high levels of violent crime than are those who do not.  Those who favor the death penalty are more suspicious of the defense, and this suspicion causes them to discount defense testimony, finding it less persuasive.


When queried as to attitudes toward police testimony, those who support the death penalty, versus those who do not, rate officers' testimony as significantly more credible, and are significantly more likely to believe, for example, that defendants threaten and strike the officers.  Those who are death-qualified are statistically less impartial when deciding witness credibility.

2)
Inferences & Assumptions


When there are gaps and ambiguities in testimony and evidence, jurors fill in these gaps based on their own attitudes and experiences.  Statistics have found that jurors who support the death penalty are more likely to accept the prosecution's version of events rather than the defense version when ambiguities exist or when there is incomplete evidence.  Those jurors who oppose the death penalty are significantly more likely to accept the defense version than are death-qualified jurors under these conditions.


In addition, death-qualified jurors are much more likely to make negative inferences about defendants, even if no information on the subject has been provided.  These jurors are significantly more likely to make unfounded inferences that defendants have had prior trouble with the police, and that defendants are unduly hostile to the police.  They are also more likely to conclude that defendants initiate struggles with the police.  In contrast, jurors who oppose the death penalty are significantly more likely than death-qualified jurors to conclude from inferences that the police can be too rough, police can initiate struggles, and that police can be antagonistic to the defendants.

3)
Standard-Of-Proof Threshold


It has been found that the jurors' application of the judges' instructions on the "reasonable doubt” standard of proof is influenced by the jurors' attitudes toward the death penalty.  These attitudes influence jurors' perceptions of ambiguous evidence and their degree of confidence associated with reasonable doubt.  Death-qualified jurors are significantly more likely to have lower thresholds for conviction than are those who oppose the death penalty, and they possess  more confidence in their convictions.

4)
Willingness To Convict


During the past 30 years, social scientists have conducted dozens of studies using surveys, post-trial interviews with jurors, mock trials, and experiential research to study the relationships between attitudes toward the death penalty and actual verdicts.  Notably, every study found that jurors who did not oppose the death penalty were more likely to convict than were jurors who did oppose the death penalty.  With the prediction question here firmly established, it can be concluded with a high level of confidence that attitudes toward the death penalty do predict jurors' verdicts in a wide range of criminal cases.
5)
Regret For Wrongful Conviction


Death-qualified jurors show significantly less sympathy to the defendant then do those who oppose the death penalty.  Those who support the death penalty are significantly less likely to regret a wrongful conviction than are those who do not.  In contrast, those who oppose the death penalty show more regret for convicting an innocent person than acquitting a guilty one.  The high level of concern regarding crime among death-qualified jurors renders them most concerned with putting dangerous defendants behind bars to protect the public.

Conclusions


Death-qualified panels are significantly more likely than those opposing the death penalty to favor of the prosecution and police, and to find prosecution witnesses more credible.  They are more likely to convict, and less likely to regret wrongful convictions.  Those who support the death penalty show more suspicion and distrust toward defendants, defense attorneys, and defense witnesses.  As a result, death-qualified jurors are significantly less likely to be impartial jurors, and they comprise an unbalanced panel.

 
Based on these findings, the courts may want to reconsider their practices on death-qualifying jurors.  If sentencing is not an issue in voir dire, and jurors are not queried on their death-penalty attitudes, those opposing the death penalty would not be eliminated, in mass, from the panel.  In the opinion of researchers, this would lead to a more balanced, unbiased panel.  Not surprisingly, several defendants have appealed their convictions on the grounds that the death-qualified jury is more likely to convict than is a standard jury. No doubt, as a compilation of research continues to support this conclusion, the courts will be faced with increasing appeals and requests to refrain from death-qualifying the panel.  
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