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             DOES THE ORDER OF VERDICTS 
                       BIAS  JURORS?

             Studies Suggest It Does

                                                 By Jan Mills Spaeth, Ph.D., 

                                                  Advanced Jury Research

This article was published in THE WRIT, the official publication of the Pima County Bar Association, in January, 1995.  This is a brief synopsis of a research study.


I recently came across a research study done in 1986 by a University of Arizona Psychology professor, Jeff Greenberg, and two Drake University professors, Kipling Williams and Mary O'Brien. Entitled "Considering the Harshest Verdict First: Biasing Effects on Mock Juror Verdicts" (Personality and Social Psychology Bulletin, Vol. 12 p. 41-50), this article outlined an intriguing research project.

The purpose of the study was to determine whether or not the order of the verdicts to be considered by jurors affected those verdicts that were subsequently chosen. The researchers predicted that participants who were instructed to consider possible verdicts in an order from harshest to most lenient would render significantly harsher verdicts than those who were instructed to consider lenient verdicts first. The results of two experiments supported this prediction. 

In terms of how our current verdict forms are structured, particularly in murder cases, the harshest verdicts are to be considered first, and only once these are rejected due to reasonable doubt do the jurors move on to lesser offenses. If, as the researchers suggest, jurors are prone to select these harsher verdicts simply because they are the first ones offered, this results in a biased verdict. If this is the case, in order to support the "innocent until proven guilty" concept, the verdict structure should be reversed, with the most lenient verdicts listed first.

In their experiment, the researchers had mock jurors read a condensed version of evidence presented in a murder trial. The possible verdicts were a) guilty of first-degree murder, b) guilty of second-degree murder, c) guilty of voluntary manslaughter, d) guilty of involuntary manslaughter, and e) not guilty.

Of those jurors receiving the verdicts in the usual, harshest to lenient, order, 25% of them found the defendant "not guilty," 37.5% selected "guilty of involuntary manslaughter, and 37.5% chose "guilty of first degree murder".

Jurors receiving the verdicts in the reversed order, lenient to harshest, however, had very different findings, although they had read the same synopsis as the first group. Of this panel, 87.5% of the jurors found the defendant not guilty, as opposed to only 25% in the first group. The remaining 12% selected the second most lenient verdict, "guilty of involuntary manslaughter". None of these jurors selected "guilty of first degree murder," as opposed to 37.5% in the first panel. The only treatment difference between the groups was the order of the verdicts.

Why would the order of the verdicts, alone, result in such opposing results? Several researchers have come up with some very interesting theories to explain this.


Kruglanski and Freund (1983), proposed a hypothesis under which "freezing" might occur. This theory suggests that individuals accept hypotheses as true because they fail to generate plausible alternatives, or fail to become aware of inconsistent evidence. So in other words, jurors could fail to come up with different options on their own, and may not recognize or acknowledge evidence that contradicts the first verdicts considered. Jurors may not go far enough in their assessments.

According to Kruglanski and Freund, two factors encourage people to "freeze" in their reasoning and search for alternative options; 1) individuals' capacity to produce alternative options and 2) motivation of individuals to do so. If this is the case, people who are of limited intelligence or creativity may not have the capacity to generate many plausible alternatives on their own. In addition, those who are sick, tired, anxious or stressed could have limited capabilities as well. As a result, these folks may be more likely to accept the first verdict offered.

In terms of motivation, jurors may not always be motivated to find the truth based on the evidence and testimony. They could be lax in their duties. They could be motivated by the desire to quickly reach a decision and leave, to get on with their life. Jurors could be motivated by emotions such as anger, revenge, sympathy, and fear. There is no guarantee that even if jurors are motivated to think on their own, they will be motivated to reach objective, fair verdicts.

Kruglanski and Freund go on to propose that motivation is also affected by 1) need for structure, 2) fear of invalidity (making a mistake), and 3) need for specific conclusions. The stronger these needs and fear, the more likely the cognition process, and thus ability to create alternatives, will be frozen. 

In jury deliberation, the need for structure may be particularly great, the fear of invalidity (making a mistake) heightened, and the desire to reach a definite conclusion in regard to the verdict emphasized (Greenberg, Williams, O'Brien, 1986). 

There is another explanation for the proneness of jurors to select the first verdicts offered. Studies by Snyder and Swann (1978a, 1978b) propose that individuals search for information to confirm hypotheses, or suggestions, rather than disconfirm them, creating a "preferential evidence-gathering" procedure. This suggests that subjects could put more effort into justifying awards than refuting them.

To support this, Snyder and Cantor (1979) offered a "confirmatory bias" model, claiming that individuals recalled more hypothesis-confirming information than hypothesis-disconfirming data. The first hypothesis or suggestion offered is the one most relied upon in subsequent considerations, supporting this theory's position that the first award offered is the one most relied upon.
Summary:


If jurors are most likely to select the first verdicts offered, then the current structure of our verdict forms puts some parties at a definite disadvantage, especially defendants in criminal cases. Based on this study, jurors are more likely to find the defendant guilty than not guilty simply because of the positioning of the verdicts. The significant findings of this research study do suggest the need for further investigation into the given order of verdicts in jury trials.
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