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        HOW IMPORTANT IS JURY SELECTION 

                     TO YOUR CASE?

                          By Jan Mills Spaeth, Ph.D.,

                           Advanced Jury Research
This article was published in THE WRIT, the official publication of the Pima County Bar Association, in September, 1992. 

A short while back a civil defense attorney shared with me his view of jury screening. "As far as I'm concerned, I could take the first eight people through the door." He was not convinced jury selection made much difference in case outcome. His viewpoint is one largely contested these days by national trial consultants. Some swear the evidence, testimony, and presentations determine the jury's decision, not the panel itself. Others insist the panel make-up has a major influence on the verdict. Further disagreement lies in the effectiveness of analyzing jurors' reactions in voir dire.

Personally, I believe all factors are intertwined to produce a result. The evidence for this lies largely in hung or non-unanimous juries, and disagreement during deliberation. In these scenarios, all jurors see the same evidence, hear the same testimony and arguments, and are given the same instructions. Yet all don't agree. Why? Largely because of "framing," the psychological phenomena of individuals having different cognitive and physical reactions when faced with the same set of data, based on their experiences and attitudes. Emotions such as fear, anger, curiosity, sadness, disgust, and suspicion are common to all humans, but they will manifest to different degrees under varying conditions, affecting objectivity and reason. What triggers fear in one person, can arouse anger in another. 

When evidence is strong and clear-cut, and presentations are effective, the panel make-up matters less than when issues and evidence are complex and less defined. The more room for interpretation, the more diversity jurors are likely to make when "framing". And determining a jurors "frame of mind" becomes crucial under these circumstances.

It is estimated that 60% or more of all communication is nonverbal, conveyed by facial and body expression, and voice inflection. In many cases, 40% or less is actually accomplished through words. If you listen only to the words your jurors are speaking, you may be missing a large share of what they are telling you, including their frame of mind. 
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This is especially true if there is incongruity between the words, voice inflection, and gestures. And the more nervous, angry, fearful or disturbed a juror is, the more likely incongruity will occur. For example, an angry juror may attempt to laugh off suggestions that he or she is not impartial, but the laugh will not sound right. It could be stifled, hollow, or overdone. Neck muscles may be tight and fists clenched. Incongruity has just occurred; the words do not match the tone or body posture. You could be overlooking some very important clues if you disregard the physical reactions of your panel.

Behavior is usually more revealing than words, as a person can more successfully watch and control what is said than how it is said. Psychological and communication research indicate that verbal behavior is used to communicate external events, while nonverbal cues are used to communicate attitudes and emotions. Words describe how someone feels or thinks, physical responses express these. Gestures, like words, are difficult to analyze when taken out of context. When understood and assimilated in patterns, they form sentences, which have meaning. 

I have often been asked by attorneys for tips in jury selection based on jurors' physical responses and appearance. In this article, I will briefly cover four characteristics important in jury selection; dominance, flexibility, fears, and thinking patterns, and some behaviors that can reveal these. The last category, thinking patterns, will be broken down into areas of certainty, interest, and comprehension. 


DOMINANCE

Firmness, assurance, and decisiveness, carried to extreme, result in an overly dominant or domineering personality who can overpower your panel. One of these types is more than enough in most cases, two can hang a jury. Whether you want one or more dominant persons on your panel is an important decision to make prior to trail because chances are good you will be forced to make that choice during voir dire. In deliberations, dominant people prevent or ignore interruptions, discourage input from others, monopolize conversations, and often rely heavily on facts, figures, and specifics when reaching verdicts. Depending upon your position, they can make or break your case. 

What would you look for during voir dire to recognize dominant types? A brisk, definite walk, taking a chair with decisiveness, hands on hip, and a wide stance are some of the first clues.  Dominant types use formal, full names, force enduring eye contact, are direct, and usually avoid qualifiers, such as "You know, perhaps, maybe". They may also point or "steeple", which is pressing fingertips together in an upward, tent position when thinking or speaking.

Dominant types often show up in strictly business apparel, uniforms and dress indicating authority, pins or accessories stating memberships in organizations, and polished shoes. They are likely to carry books on management, finances, business or politics. They will often support briefcases, or newspapers and magazines such as Time, Forbes, and the Wall Street Journal. 

In contrast, what would you expect to see in people who are passive, agreeable types? Look for soft-spoken, hesitant speech, along with qualifiers at the beginning or end of sentences, such as "I think", or "What do you think?". Tentative gestures, frequent nodding and signs of agreement are also indications of non-dominant people. These types are usually unwilling to disagree or confront situations. While you may want some of these on your panel simply to ensure a verdict, how many could be an important question in jury selection.

FLEXIBILITY

Whether you want jurors who are flexible and open (to both giving and receiving information) again depends on your case. This is another important decision to make in advance when possible. Those who are flexible usually relate easily and quickly with others, so watch for jurors who readily interact with other jurors. Open jurors are more likely to be candid when asked questions, and will offer information about themselves, their feelings, and their experiences. In addition to overt friendliness, expressiveness, and a sense of humor, look for unbuttoned coats, casual dress, a relaxed posture, freely moving arms and gestures, visible facial expressions, occasional nodding, spontaneous reactions, and a curious, questioning look. 

Even more important than recognizing those who are flexible is determining those jurors who are closed, guarded, and defensive. Look for rigid and tense body movements, sideways positions (facing away from you), overly serious countenances, and hands held tightly in laps or behind the back (which prohibits gestures). Outright rejection cues can include tightly folded arms, tightly crossed legs, (tightly is the clue here) tilting the head forward and looking over glasses, frequent nose rubbing (excluding allergies or colds!) Overly conservative and set individuals tend to have perfectly matching clothing and accessories, overly careful grooming, and tightly buttoned or fastened clothing. 

How can you tell if you are dealing with a truly defensive or angry juror? Look for a tightened, thrust-out jaw, frowns, a shake of the head (meaning no), and clenched hands and fists. Sudden, forceful gestures are also clues, such as quickly taking off glasses and setting them down decisively. While sometimes people will reveal their anger through overt expressions, others will go to the opposite extreme, tightly controlling their face, giving few expressions. Eye contact may increase noticeably, with pupils dilating. Aggressive or hostile persons tend to stare or glare. Also look for short breaths or "snorts". 

Another thing to look for is people who feel the need to admonish others. They will roll their eyes, or take deep sighs and long breaths, sometimes making "tsk" sounds, indicating disgust. "How many times do I have to tell you...." These types can be self-righteous and overly critical of others, forgiving little. 

FEARS

People bring their fears, phobias, and concerns into the courtroom; they don't leave them at home. And regardless of promises to the judge to set them aside to ensure impartiality, they remain intact. So it is very important to first recognize jurors who are more fearful than normal, then decide whether or not you want to keep them. A courtroom can be an especially threatening place for fearful persons, so their discomfort is often readily visible. Look for frequent blinking, tics, wringing of hands, rubbing hands on clothes, and jerky movements. The hands will often grip something; purses, chairs, clothes, books, papers, pens, or themselves. 

Eyes may shift frequently, looking often to the judge or bailiff (or prosecutor!) for reassurance. Fearful people may appear frantic or disoriented, they may rush, or shuffle. Their breathing is frequently tight and their pitch high, with upward inflections at the end of sentences. They may make frequent attempts at starting sentences, they may not finish sentences, they may stammer or swallow. And they may completely avoid looking at your client, or take only quick, nervous glances. Fearful people can be far from timid when it comes to expressing themselves or taking a stand, however, and in their insistence and irrationally, they can sway or hang a jury.

THINKING PATTERNS

Based on your case strategy, do you want intelligent jurors who analyze, investigate, comprehend, and retain well? Do you want independent thinkers or followers? Thought processes are another category to be considered prior to trial. Three areas to look at here include certainty, interest, and comprehension. 

Certainty

People can be certain in some areas, and unsure of themselves in others. Watching others closely can alert you to areas where decisiveness is lacking, or where deliberate untruthfulness is occurring. When uncertain or misleading, people are likely to use more hand to mouth gestures, more stammering, less eye contact, long pauses, and fidgeting. They may clear their throat frequently, begin to play with their glasses, pens, jewelry, or clothes, and swallow repeatedly. They may blush, and their voice may take on a higher edge. People who are anxious often make disjointed, awkward movements, and may look downward or away. In addition, they may be evasive and indirect in their answers.

It is important to note here that anxiety alone can cause the above traits, and may not indicate untruthfulness or indecisiveness at all, although it can often be misinterpreted as such. A clue here is changes in normal behavior. If a juror has been answering all questions to that point in a direct, assured manner, and suddenly shifts to the uncertain movements, then it is likely some sensitive area has been touched and more probing is needed. Or, if the juror has been acting nervous since first entering the courtroom, before questioning is initiated, this suggests the person is simply an anxious sort overall, at least in the courtroom.

As expected, certainty is indicated by the opposite responses. Movements will be purposeful, decisive, and fluent. There are few hand to face gestures, and answers are direct, uncomplicated, and accompanied by good eye contact. You will note a lack of hedges, qualifiers, or evasiveness in people who are truly comfortable with their opinions. 

Interest

People who are interested may ask questions, respond with expression to your comments, remember what you have said, and offer information on themselves and their ideas. 

Those who are indifferent will look around the room, doodle, drum pens and fingers, fidget, and not listen carefully. They may yawn, doze, or stare blankly, showing few expressions or responses to the proceedings. They may need questions repeated, or may give only half answers. If they are not listening closely, they may give inappropriate answers. If bored, they may begin talking with others.

Comprehension

Slow, weak thinking patterns are indicated by the inability to quickly recall dates, names, and circumstances, to readily respond to queries, and to follow instructions. These may be accompanied by inappropriate answers and nodding, requests for explanations and repeated questions, and looks of puzzlement. Excessive note taking can also be a clue here.  Jurors who fall into this category may be inattentive on the panel and prone to misperceptions. They may also comprehend slowly, retain poorly, and show poor organizational skills.

Stronger, more effective thought processes are indicated by the opposite of weak thinking, along with the ability to express self clearly and easily, organized and logical responses, enduring attentiveness, and changing facial expressions as subject matter changes. 

Volumes have been written on nonverbal communication, as well as framing, so it is understandably impossible to cover everything in a short article. But the above are some of the most readily recognizable and revealing responses. Identifying some of these will alert you to attitudes and reactions you might otherwise have missed. This in turn can make you a even better judge of people when it comes to selecting jurors. And unless your case is "cut and dried," jury selection is crucial to your verdict.
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