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             JUDGE AND JURY INTERACTION

 And The Implication For Candid Responses
                  By Jan Mills Spaeth, Ph.D., 

                                                Advanced Jury Research

This article was published in THE WRIT, the official publication of the Pima County Bar Association, in March, 1994.  

The last week in February I testified as an expert witness on the benefits of questionnaires, and the cases, which warranted these. While the judge was interested in the testimony, he remained convinced that if jurors had something to say, with his encouragement, they would reveal this to him in open court, at the bench, or in camera sessions


While judges can do an excellent job of soliciting information in voir dire, and usually do so, there are obstacles that may remain hidden to them. This article focuses on some of the subtle, problematic interactions between judges and juries that inhibit jurors' true expressions.

Artificial Dispositions


First of all, in voir dire, judges look for "dispositions" is jurors. Dispositions are referred to as intentions, which result in behaviors, becoming stable over time. Knowing the dispositional attributes of others presumably enables one to understand and predict their behaviors. But could the courtroom produce artificial "dispositions" in jurors? The answer is yes.


To begin with, judges have an intimidating effect on jurors, even though this is seldom their intention. Judges may not be aware of the fact that they influence responses from jurors. As Fiske & Taylor put it in their Social Cognition book (1991), "Perceivers can even be unaware of the impact of situational forces on an actor's [jurors'] behavior when they themselves are the situational force that has caused the behavior". 


To take this one step further, Fiske and Taylor indicate that even if judges recognize their own impact on juror's responses, they may fail to recognize other situational factors affecting a juror's willingness to be candid, "inferring that the target's [jurors'] own dispositions are the only other predominant force on the target's behavior". Simply put, judges may assume that no outside forces are influencing jurors' responses; that their answers reflect their true attitudes and feelings. 


This is not always the case. Fundamental to the question of why people behave or think as they do is whether the locus of causality for those behaviors or thoughts is in the person (internal) or in the environment (external), or both. Internal locus, or personal factors, consists of motivation and ability, which may be overcome by situational forces. 


For example, in courtrooms, both internal and external causes apply. People come into courtrooms with internal attitudes. They may have the motivation and ability (willingness to speak candidly, and physical ability to express themselves) but are in turn affected by external situations (judges, attorneys, other jurors, new environment) that may color expression of these internal states.


Let's look at another phenomena that affect our courtrooms. Research suggests people have the strong expectation that when others are asked to express attitudes on controversial positions, they will make statements that are at least somewhat reflective of their own attitudes on the issue. Thus, judges are likely to expect candid responses from jurors, and assume they are getting these. This expectation is not accurate, however, if people feel their choices are limited, their true responses are not socially desirable, and others have specific expectations of them (Reeder, Fletcher, & Furman, 1989, among others).

Limited Choices


Are the jurors' choices in the courtroom limited? Of course. First of all, being a "juror" is part of a social role imposed on people by the courts. "Behavior that is constrained by a role is not necessarily informative about an actor's underlying beliefs or behaviors.  Role is a situational factor that may be overlooked when attributing causes for behavior" (Fiske & Taylor, Ibid).


People enter courtrooms knowing they will be expected to be fair and unbiased. This is their role. While some jurors will openly admit their inability or unwillingness to assume this role, others will not. This "fair and impartial" role will constrain jurors' choices and frank answers because their responses may be incongruent to this role.

Social Desirability


What about "social desirability"? First of all, it only makes sense that some jurors will not put themselves at risk in the courtroom by giving answers they think will either set them apart from others, or draw negative responses from others. Even the option of speaking at the bench is intimidating to some jurors. 


But what about those jurors who do speak up, reporting biases or negative experiences? Once again I will refer to Fiske and Taylor (excellent sources). "When people are willing to break with norms or conventions to act in a certain way, one can be reasonably certain that their behavior reflects their true beliefs because by do doing they are risking socially aversive consequences, such as rejection.". In other words, the more socially undesirable the responses are, the more we can confidently assume they are true indications of jurors' underlying dispositions. 


Which leads us to stray for a moment while I comment on "rehabilitating"" jurors. When jurors make statements regarding their beliefs that indicate bias, judges or attorneys may attempt to move them toward more moderate ground to keep them on the panel. Because of jurors' needs to be "socially desirable" and meet judges' expectations, they may outwardly comply. However, real attitudes, which were strong enough to be mentioned in the first place, remain intact. Some jurors never will speak up regarding biases, especially if they have seen other jurors venture forward, and then be "rehabilitated".

Expectations of Jurors


It was already mentioned that judges have expectations of jurors, and that jurors know one of these is to assume the role of an unbiased juror. But let's take this further. Most people want the approval and acceptance of others. Studies have shown that whether or not people are aware of it, most people increase behaviors that result in positive feedback, and reduce those that result in negative feedback. 


Because "interviewer bias" was so pervasive, researches have ceased telling interviewers the desired outcome of projects. It was found that by subtle nods, smiles, frowns, silence, etc., interviewers influenced responses in research participants.


How does this apply to the courtroom? Jurors very quickly pick up on judges' expectations and mannerisms; smiles when jurors replacing those excused for cause state they would not have answered "yes" to any questions so far, subtle sighs of relief when jurors are "rehabilitated", frowns when jurors have problems with the nature of cases, and so forth. While it is seldom the intention of judges to reveal these, expectations of the jurors in courtrooms is usually quite evident, especially to those anxious jurors.

Summary


Does this mean that jurors will never admit their biases to the courts? Of course not. It happens every day. Does this mean that some jurors will not speak up because of perceived expectations, social desirability, self-consciousness, intimidation and situational factors? Yes, it does.


How can supplemental questionnaires reduce juror inhibition? First of all, questionnaires are filled out prior to voir dire, prior to exposure to judges' and attorneys' expectations, prior to "rehabilitation," prior to social desirability pressures in front of an entire courtroom, prior to embarrassment, prior to other situational factors. Simply put, supplemental questionnaires help keep situational factors at bay, allowing for internal, rather than external, influences and responses. 


Does this mean that all cases warrant the courts' time and expense for questionnaires? No. Future articles will deal with those cases that most deserve the court's approval of supplemental questionnaires. 
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