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          JUDGES’ INFLUENCE ON PANELS 

        SUPPORTS ATTORNEY VOIR DIRE

                        By Jan Mills Spaeth, Ph.D., 

                                                       Advanced Jury Research

This article was published in THE WRIT, the official publication of the Pima County Bar Association, in September, 1996.  

While judges can do an excellent job of soliciting information in voir dire, and usually do so, there are obstacles that may remain hidden to them. This article focuses on some of the subtle, problematic interactions between judges and juries that inhibit jurors' true expressions.


To begin with, judges have an intimidating effect on jurors, even though this is seldom their intention. Judges may not be aware of the fact that they influence responses from jurors. As Fiske & Taylor put it in their Social Cognition book (1991), "Perceivers can even be unaware of the impact of situational forces on an actor's [jurors'] behavior when they themselves are the situational force that has caused the behavior". 


To take this one step further, Fiske and Taylor indicate that even if judges recognize their own impact on juror's responses, they may fail to recognize other situational factors affecting a juror's willingness to be candid, "inferring that the target's [jurors'] own dispositions are the only other predominant force on the target's behavior". Simply put, judges may assume that no outside forces, such as intimidation or the desire to please and obey, are influencing jurors' responses; that their answers reflect their true attitudes and feelings. 


Let's look at another phenomena that affects our courtrooms. Research suggests people have the strong expectation that when others are asked to express attitudes on controversial positions, they will make statements that are at least somewhat reflective of their own attitudes on the issue. Thus, judges are likely to expect candid responses from jurors, and assume they are getting these. This expectation is not accurate, however, if people feel their true responses are not socially desirable, and others have specific expectations of them (Reeder, Fletcher, & Furman, 1989, among others).


But what about those jurors who do speak up, reporting biases or negative experiences? Once again I will refer to Fiske and Taylor (excellent sources). "When people are willing to break with norms or conventions to act in a certain way, one can be reasonably certain that their behavior reflects their true beliefs because by do doing they are risking socially aversive consequences, such as rejection." In other words, the more socially undesirable the responses are, the more we can confidently assume they are true indications of jurors' underlying dispositions. 


This leads us to comment on "rehabilitating" jurors. When jurors make statements regarding their beliefs that indicate bias, judges may attempt to move them toward more moderate ground to keep them on the panel. Because of jurors' needs to be "socially desirable" and meet judges' expectations, they may outwardly comply. However, real attitudes, which were strong enough to be mentioned in the first place, remain intact. Some jurors never will speak up regarding biases, especially if they have seen other jurors venture forward, and then be "rehabilitated".


It was already mentioned that judges have expectations of jurors, and that jurors know one of these is to assume the role of an unbiased juror. But let's take this further. Most people want the approval and acceptance of others. Studies have shown that whether or not people are aware of it, most people increase behaviors that result in positive feedback, and reduce those that result in negative feedback. Because "interviewer bias" has repeatedly been so pervasive, researches have ceased telling interviewers the desired outcome of projects. It was found that by subtle nods, smiles, frowns, silence, etc., interviewers influenced responses in research participants.


How does this apply to the courtroom? Jurors very quickly pick up on judges' expectations and mannerisms; smiles when jurors replacing those excused for cause state they would not have answered "yes" to any questions so far, subtle sighs of relief when jurors are "rehabilitated", frowns when jurors have problems with the nature of cases, and so forth. While it is seldom the intention of judges to reveal these, expectations of the jurors in courtrooms is usually quite evident, especially to those anxious jurors.


The expectations of attorneys, and the responses they want to hear, may also be evident to the panel, but few jurors will feel the need to please the attorneys.  Jurors realize attorneys are opponents, seeking information to help them decide whether or not jurors are favorable to their side.  Jurors will not feel their role is to agree with attorneys.  It is not the attorneys’ role to give jurors instructions. The jurors will, however, feel accountable to judges, will attempt to obey them, and will attempt to provide the judges with desired responses, even if these responses are not candid. Jurors are more likely to give candid responses to attorneys than to judges because they are not as concerned with the consequences of alienating attorneys!  Attorneys will have less luck “rehabilitating” jurors because jurors will be more comfortable “breaking the norm” with attorneys, acknowledging “undesirable” attitudes toward case issues.


In addition, attorneys and their clients are very sensitive to jury feedback toward them, and may pick up on hostilities toward them or their case much more readily than a judge will perceive these.  Attorneys must have the opportunity to communicate directly with folks on the panel to more accurately assess and explore any hostilities toward them. 


In summary, because the propensity of juries to please and obey judges, to hide undesirable attitudes from them, to be intimidated by judges, and to agree with judges’ suggestions is significantly higher than their propensity to do this with attorneys, attorney voir dire is essential to ensure candid feedback from jury panels.
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