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       JUROR ADVICE ON VOIR DIRE

                               By Jan Mills Spaeth, Ph.D., 

                           Advanced Jury Research

(This article will be  published in THE WRIT, the official publication of the Pima County Bar Association, likely  in April and May, in two segments.)  

  
Jurors have high expectations in terms of attorneys’ communication skills at trial.   Just as attorneys watch the jurors for reactions during voir dire, jurors in turn watch legal counsel and form impressions.  These initial impressions are often lasting, and can affect jurors' perceptions of an attorney’s entire case presentation throughout the trial.

Jury selection is the prime time, the critical time, for attorneys to establish a positive relationship with jurors.  I find through my jury research, and that of others, that for the most part attorneys do this well.  There are certain suggestions from jurors that keep surfacing, however, so I decided to share them here. 

1.
Avoid indoctrinating questions until late in the voir dire process.  

Jurors are quick to pick up on the purpose of these questions, and to feel like they are being forced into a box, or manipulated by attorneys.  Indoctrinating questions should only compose 25% of an attorney’s voir dire questions at the most, and are most effective when preceded by open-ended questions designed to put the jurors at ease.

2. Don't ask a question and then not listen carefully to the juror’s response.  

Jurors have complained that attorneys were looking at other jurors or their notes (likely developing their next series of questions) while only half-listening to the jurors’ answers.  This causes jurors to truncate their responses, which defeats the very purpose of voir dire. It also makes jurors feel insignificant.

3)
Don't forget to project interest and concern regarding jurors’ response.

  Jurors  want real conversations with attorneys, and appropriate follow-up questions.  For instance, if a juror states that his brother was seriously injured in a vehicle accident, out of consideration jurors expect the attorney to ask how that brother is doing at this time before asking that juror how this accident might affect his verdict in this case.  In addition, jurors appreciate concern, such as a response of "I'm sorry to hear that" in reaction to a relative's death.
4) Don’t ask vague, overly broad open-ended questions.  

Jurors are often nervous in the courtroom, and having to figure out answers to vague questions can be stressful for some folks. Questions like, “What do you think about defendants?” can be too general in nature.  “What do you think about criminal defendants who do not testify?” is a more defined question. Watch for quizzical looks indicating uncertainty and misunderstanding.  Don’t call on certain jurors to answer these vague questions unless they look ready to respond, as this may embarrass them. 

5)
Even if you don’t like conducting voir dire, don’t make it obvious. 

Don’t ask questions with a self-conscious or uneasy demeanor.  When attorneys feel awkward asking questions, this can be painfully evident to jurors, who then become reluctant to respond.  Rather than providing information, jurors want to allow the attorney to sit down as soon as possible!  

6)
Don't ask potentially embarrassing questions of jurors  in the open court room.  

Queries such as “Have any of you been charged with a DUI?,” or “Has anyone on this panel been a victim of sexual abuse?” are best posed in jury questionnaires.  As an alternative, they should be asked by judges, not the attorneys. In addition, they should be rephrased to “Have you, friends or relatives been charged with a DUI?  If so, you may approach the bench if you wish.”  

This also applies to attorney’s follow-up questions to responses provided on questionnaires or the judge’s queries.  For example, “I see on your questionnaire, Mr. Smith, that you have had a DUI.  Have you had more than one?  Three?  Okay. How might this history of yours affect your verdict in this case? "  This actually happened in voir dire, and the embarrassed juror held a grudge against this attorney for the entire trial.

7)
Avoid confrontational or argumentative questions and demeanor.  

While this seems obvious, jurors do perceive this as occurring fairly frequently.  Sometimes attorneys want to use tactics to get a juror excused for cause, so may come down hard on a juror to get an admission of bias.  While this juror may be excused through cause or preliminary strikes, this approach leaves a negative taste in the mouths of the remaining jurors.  

Keep in mind that this applies to individual voir dire as well.  Even if this is the only juror in the courtroom, that juror can and will walk out of that courtroom grumbling that “that plaintiff attorney was a jerk,” well within hearing of the other jurors.

8)
Don’t give long lectures on the law, civil rights or the constitution to the jurors.  

Jurors find these boring and simply tune out.  Also, lectures do not solicit feedback from jurors.  Keep jurors engaged in an active questioning and listening process in which jurors are involved participants, not an audience. 

9)
Don’t pick on certain jurors.  

Use caution and discretion in this area.  Sometimes an attorney may feel comfortable communicating with one juror over others, but that juror may feel self-conscious and singled out.  At other times, an attorney may be attempting to get a juror removed for cause, so asks that juror too many questions.  Avoid using one juror as an example too often. 

10)
Be careful not to appear condescending to jurors.  

Today’s jury panels are more sophisticated and better educated than those in the past.  The majority have had education or training beyond high school, and it is not uncommon for a third or more of the jurors to have college degrees.  In addition, because of the plethora of television shows and movies on the legal field, jurors have become self-educated in criminal and civil matters.  They are quick to conclude that attorneys are “talking down to them” when presenting information, or “insulting their intelligence”.   It is best to assume you are speaking to a college class rather than a high school class these days.

Conclusion

In summary, jurors prefer a) well-defined open-ended questions, b) a friendly, confident and relaxed manner from attorneys, c) an expression of interest and concern in response to their questions, d) a supportive rather than combative questioning style, e) polite consideration in regard to personal, embarrassing questions, f) engaging communication, not lectures, g) avoidance of indoctrinating questions, and h) avoidance of a condescension. 
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