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                     JURY SELECTION AND THE

            MEDICAL MALPRACTICE CASE

                          By Jan Mills Spaeth, Ph.D.,

                           Advanced Jury Research
This article was derived from portions of articles supplementing presentations by AJR for the National Business Institute Seminar, “Advanced Issues in Arizona Medical Malpractice,” on August 26, 1999, and the Pima County Attorney’s Office, “Jury Selection Seminars,” on October 18, 2002, November 1, 2002, and November 15, 2002.

Some attorneys have told me they will gladly take the first eight jurors seated in the box, believing that the outcome of the case depends more on case evidence and testimony than on the individual jurors selected.  Research has shown that this argument carries more weight when cases are clear-cut, dealing with simplistic rather than complex issues.  But even with these simpler cases, we know from jury research that four different juries can arrive at four different conclusions, all viewing exactly the same evidence and presentation.  It can only be concluded, therefore, that individual differences in jurors has a significant effect on verdicts. In addition, the complexity that monetary awards and liability percentages bring to civil cases usually rule out those cases that are simple and clear-cut for jurors.  As a result, jury selection becomes very critical in cases involving monetary awards, especially if comparative negligence is an issue.

It is important to realize that jury selection is actually a de-selection process  It is necessary to focus most heavily on the jurors you do not want, rather than the ones you do want, as in most cases your panel will be composed largely of the first group. (Murphy’s Law rules!) Jury selection is seldom a “black and white” or perfect science, but it does involve scientific research, along with extensive knowledge and experience in order to make wise choices. Jury selection is about reducing risks when faced with the unknown. For example, seldom would a plaintiff attorney want a physician on a medical malpractice case.  The physician could end up being the plaintiff’s best juror, but there is no way to know for certain.  The risks are too high.  

Define Case, Client and Witness Strengths & Drawbacks

Preparation for jury selection begins long before the panel walks into the courtroom. It is critical to objectively define the strengths and weaknesses of your case, clients and witnesses.  It is then imperative to accurately identify those jurors who will respond positively or negatively to these strengths and drawbacks. It is impossible to define one “perfect” juror profile that will apply to every medical malpractice case. Years of jury research and selection have revealed the necessity of individually tailoring each medical malpractice case in terms of identifying the best and worst jurors.  

As an example, consider the case of “Bill and Amy,” (not their real names) who were plaintiffs in a medical malpractice case.  Bill and Amy were parents in their early 20’s, Hispanic, unmarried, and unemployed. Their child died at birth at one of the local hospitals, allegedly due to malpractice.  Amy had been admitted to the hospital several weeks before the birth of the child.  There were numerous medical complications prior to the birth, and Amy’s medical bills, paid by AHCCCS, were high.  Neither Bill nor Amy had health insurance.

The lack of health  insurance was an  important issue in this case for some jurors, resulting in a considerably lower award for the plaintiffs than they might otherwise have received. Which jurors would be most offended by having their tax dollars cover Amy’s medical bills, and would thus potentially be good defense  jurors?  Studies have  indicated  that these  jurors  would be careful,  conservative, responsible, married 

Caucasian middle-income folks, who have worked years at the same jobs in order to ensure good medical benefits. They view themselves as overwrought tax payers, footing the bill for those who are irresponsible.  The fact that the plaintiffs were young, unmarried and of a minority status would also be viewed as a negative by this type of juror in most instances. In contrast, those jurors of lower social and economical status, those who have been on AHCCCS or welfare before, along with younger unmarried parents may not view Amy and Bill’s lack of insurance as critically. 

Another example of defining case strengths and drawbacks prior to voir dire involves the degree and type of medical malpractice.  In the case of “Beverly,” (not her real name), there were a series of operations in which implants and pins were permanently inserted.  In the first two operations, physicians did not have the proper products, or the correct product sizes, so decided to make substitutions.  The result was a severely deformed woman, with permanent pain.  A third, extensive operation was required to remove the original “hardware,” and to replace it properly.  This did not, however, resolve the deformity or pain.  

The physicians in this case were allegedly negligent for using the wrong products, and failing to properly measure for correct sizes.  Even when this was realized during the surgery, the defendants had chosen to continue with the operation. The plaintiff was not notified of this problem afterwards, and had given no consent for this unexpected complication.  Normally, in civil cases, jurors with highly technical, analytical and “black and white” jobs are not good plaintiff jurors.  The facts of this case, however, called for an exception, and realizing this, the plaintiff attorney kept those jurors whose jobs involved precision, measurement, and careful analysis. This included engineers, architects, computer specialists, carpenters, and mechanics. The verdict resulted in several million dollars.  It would have been a smart defense move to strike these jurors.

When considering client strengths and drawbacks, ensure that the appearance of your witnesses and clients fits the theme of your case. If, for instance, physicians, clients or witnesses appear to be sloppy or unorganized, this will reinforce any plaintiff allegations of sloppy work in a medical malpractice case, and will hinder the defense position to the contrary. Also, assess the physical appearance of your clients and witnesses. Studies have shown that if clients or witnesses are relatively unattractive or unappealing, the attractive jurors on panels tend to be more critical than do other jurors, as they often have higher expectations of witnesses.

In terms of case strengths or drawbacks, look at whether policies or procedures were violated, whether there were indications of poor communication between physicians, clients, and other medical personnel, and whether indifference was suggested. Also determine whether an adequate medical history was obtained, whether patients were given adequate medical instructions upon their release, and whether more tests should have been done.  These are case issues that research has shown to be extremely important to jurors.  Also, assess whether an “it’s not my job” attitude is implied.  Jurors, for example, tend to be very hard on medical personnel, such as nurses, who suspect a problem with a patient but do little about it, relying on the physician to treat it.  Jurors expect medical personnel to go “beyond the call of duty” to care for patients, even jumping the chain of command if needed in order to secure good treatment.

Structure Voir Dire Questions to Identify Experiences & Attitudes

Although demographics are important, the best predictor of the best and worst jurors for each case is the jurors’ life experiences. These form the basis for jurors’ attitudes and perceptions.  Thus, it is crucial to determine which life experiences are critical to your case, and to structure your voir dire questions around these. To start with, focus your questions on those experiences that involve prior health problems, personal or business relationships with medical personnel, disputes with medical personal or facilities, and health insurance issues. 

For example, if the plaintiffs in a medical malpractice case had no health insurance, and AHCCCS paid the bills, it would be important to know which of the jurors had gone without life insurance at times in their lives.  Which jurors would not consider ever being without health insurance?  Which jurors have sold health insurance? Which jurors are angry because an ex-spouse was supposed to provide medical insurance and did not? Which jurors have worked for government assistance programs, providing services such as medical coverage, child care, and food stamps?  Life experiences, and attitudes toward the lack of health insurance would be an important issue for voir dire when plaintiffs lacked insurance. Also, if allegedly necessary medical treatments were not provided because of a lack of medical insurance, these questions would also be important, particularly from a defense standpoint.

For another example, let’s consider the case of a plaintiff who had seen her family physician for a problematic medical condition, which turned out to be cancer, over a long period of time.  The physician had done little in the way of testing or evaluation, and had brushed the condition off as one due to emotional stress. The plaintiff had had a long relationship with this doctor, and she had greatly trusted him.  Jury research has shown that some personality types would be very critical of this plaintiff for having put her trust solely in one doctor.  It would be important to determine which jurors had obtained second or third opinions from other physicians before deciding on a medical treatment.  Which jurors considered themselves to be very vocal when they spoke with their doctors, and very  willing to ask questions?  Which jurors have asked to  view their own x-rays and medical reports?  Which jurors appear to have cynical or highly independent attitudes?  Jurors fitting this description could potentially be strong defense jurors in this type of case. 

It is obviously important to determine jurors’ attitudes toward the medical profession, as a whole.  This is the number one criteria in selecting a jury for a medical malpractice case. Research and personal experience has revealed a major trend toward negative reactions regarding the medical profession over recent years, especially as HMO and PPO coverage becomes more predominant and unsatisfactory. Often up to a third of our jurors are excused these days because of negative attitudes toward the medical profession due to perceived poor treatment of either themselves or those close to them. What is also especially important to note is the effect of jurors’ negative experiences on the other jurors.  It is imperative for defense counsel to get jurors to the bench for private discussions before they taint an entire panel with their experiences.  

Jurors describe their most negative medical experiences as involving misdiagnoses, lack of communication between medical personnel, and failure to take enough time with patients to listen to concerns, obtain full medical histories and do adequate testing.  Jurors are increasingly blaming medical personnel for poor medical outcomes. Jurors’ faith in the medical field has dropped significantly in recent years, even among the elderly, and jurors are more willing to “send messages” to the medical field in protest of their perceptions of inadequate care and their dissatisfaction with health plans. As a result, it has become increasingly important to query jurors as to their negative experiences with the medical field.

When determining jurors’ attitudes toward the medical profession, it is important to determine where their anger lies. Is it with their HMO, their insurance company, the hospitals, or the physicians themselves?  Jurors tend to project their anger on all parties involved, but if they are asked to identify the most responsible parties (at the bench), jurors may acknowledge that their experiences with their doctors, overall, were positive.

Identify Dominant Jurors

Every jury panel will have its leaders, followers, and those who fall somewhere in between.  Statistically the most influential person on any panel, including a medical malpractice case, is the dominant, “authoritarian” type. Therefore, this is the most important juror to recognize during jury selection. Authoritarian types are most often middle aged and older Caucasian males, who are well educated and/or in positions of authority. They are the most likely to influence other jurors, and the least likely to conform. In deliberations, dominant authoritarians often prevent or ignore interruptions, discourage input from others, monopolize conversations, and rely heavily on facts, figures, and specifics when reaching verdicts. Depending upon your position, they can make or break your case. 

What is the effect of an authoritarian personality in a medical malpractice case?  In most instances, authoritarian jurors make better defense jurors than plaintiff jurors.  Although these personality types are “conviction prone” in criminal cases, they lean toward the defense in civil cases when they consider defendants to be similar to them. In medical malpractice cases, authoritarian types most often identify with those in authoritative positions, such as doctors and hospital administrators.  Therefore, usually authoritarians identify most closely with the defendants in medical malpractice cases. They possess a strong “prove it to me” attitude, and may place a greater burden on plaintiffs’ cases in terms of proof than the law requires. In contrast, jurors who are not authoritarians, and who possess more open, tolerant, and liberal attitudes, tend to make better plaintiff jurors in medical malpractice cases.

What would you look for during voir dire to recognize dominant, authoritarian personalities?  Authoritarian types are identified by confidence and decisiveness in thinking and attitudes, and an emphasis on definiteness. They possess conservative political and religious attitudes, and traditional family lifestyles. Some of the first visual clues include a brisk, definite walk, sitting with decisiveness, hands on hips, and a wide stance. Dominant types use formal, full names, force enduring eye contact, are direct, and usually avoid qualifiers, such as "You know, perhaps, maybe". They may also point or "steeple", which is pressing fingertips together in an upward, tent position when thinking or speaking. Dominant authoritarian types often show up in strictly business apparel, uniforms and dress indicating authority. They often wear pins or accessories stating memberships in organizations, and you might note polished shoes. They are likely to carry books on management, finances, business or politics. They will often have briefcases, or newspapers and magazines such as Time, Forbes, and the Wall Street Journal. 

Firmness, assurance, and decisiveness, carried to extreme, result in an overly dominant or domineering personality who can overpower your panel. One of these individuals is more than enough in most cases, two can hang a jury. Extreme authoritarianism can be recognized by rigidity in thinking, close-mindedness, pessimism, intolerance of minorities and alternative lifestyles, and intolerance of ambiguity.  Whether you want one or more dominant authoritarian persons on your panel is an important decision to make prior to trial because chances are good you will be forced to make that choice during voir dire. 
Other  jurors who will likely be dominant in deliberations are those who base decisions on analysis and investigation of the evidence and testimony. These individuals are usually more influential on panels than are those jurors who based verdicts on emotions and impulsive thinking. These analytical jurors are the ones who offer new ideas for the panel to consider, and who tie the evidence and testimony together to form plausible stories. Do you want analytical thinkers on your jury? Yes if your evidence is good, no if the reverse is true. These thinkers are only persuaded if you have good, solid arguments. Those jurors with expertise in the case issues, even if only minimal, can also end as dominant jurors, even if not normally so.

The most dominant jurors on the panel will also be those with the strongest attitudes and the most personal experiences regarding case issues. How would you determine this during jury selection? Researchers have found that the quicker people respond to situations, and the more knowledge they have about matters, the more "accessible" and ingrained are their attitudes. If jurors' hands go up strongly and immediately in voir dire, as opposed to hesitantly and later, chances are good you have triggered important, accessible viewpoints. You have probably also identified potential leaders with emotional issues regarding the case. 

What are the five main factors that reveal  “accessibility” and strength of attitudes?  They are recency, frequency, duration, extremity and vested interest. What does this mean?  Those events that occurred in the near past are usually most accessible (recency). So are those incidents that have happened often (frequency). If the circumstances occurred over a long period of time, their effect has more impact on jurors (duration). The more intense or acute the incident, the better it is recalled (extremity). Lastly, the more a matter personally affects jurors, the more important it is to them (vested interest).  For example, if a juror’s grown child has had severe scoliosis of the spine since a young age, and a recent surgery proved to be highly unsatisfactory, all five of these elements would be involved. The condition has existed consistently and for a long time, it is extreme, it involves a child who is close to the juror, and a recent surgery has provoked anger with the medical system. This would likely not be a good juror for the defense. 

Entire publications could be devoted to jury selection for the medical malpractice case alone.  This brief discussion, however, on determining case, client and witness strengths and drawbacks, structuring voir dire questions to identify jurors’ experiences and attitudes, and determining the most dominant jury personalities should provide some assistance to attorneys in voir dire for the medical malpractice case.
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Jan Mills Spaeth, Ph.D., litigation consultant, has been assisting attorneys locally and nationally since 1980. If you have questions or want assistance, call (520) 297-4131, fax (520) 797-4213, e-mail jms@adjuryresearch.com, or write Arizona Jury Research, P.O. Box 91410, Tucson, AZ, 85752-1410.

