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               RECOGNIZING AND EXPOSING 

               JUROR BIAS IN VOIR DIRE

                         By Jan Mills Spaeth, Ph.D., 

                             Advanced Jury Research

This material, developed for the Arizona Trial Lawyers Association CLE on March 3, 2003, was comprised of several articles published by the author, as well as additional information researched specifically for this seminar.

Some in the legal field believe that the outcome of the case depends more on case evidence and testimony than on the individual jurors selected.  Research has shown that this argument carries more weight when cases are clear-cut, dealing with simplistic rather than complex issues. The complexity that monetary awards and liability percentages bring to civil cases, however, usually rule out those cases that are simple and clear-cut for jurors.  

We also know from jury research that four different mock juries can arrive at four different conclusions, all viewing exactly the same evidence and presentation.  In addition, actual panels experience extensive disagreement during deliberations, resulting at times in hung or non-unanimous juries. Why does this happen? Largely because of "framing," the psychological phenomena of individuals having different cognitive and physical reactions when faced with the same set of data, based on their experiences and attitudes. Emotions such as fear, anger, curiosity, sadness, disgust, and suspicion are common to all humans, but they will manifest to different degrees under varying conditions, affecting objectivity and reason. What triggers fear in one person, can arouse anger in another. 


Attitudes and biases are formed via a combination of emotions, beliefs, and past experiences. Without adequate intervention, they are enduring and fixed. Because of many reasons, people may not be aware of their own attitudes. If they are, they may hide or deny these. Getting jurors to admit biases in a courtroom, overshadowed by a judge (authority) and strangers, can be akin to a chess match. It definitely requires strategy, foresight, insight, and perseverance.


Research points to an extensive range of variables affecting attitude development, maintenance, and change. Jurors enter courtrooms with these attitudes or internal conditions intact, already predisposed. Just how intense and damaging they are in terms of verdicts depends on the circumstances that created them, courtroom factors that trigger them, and communication techniques that modify them. 


Awareness and understanding of attitude variables can help attorneys intensify, decrease, and control these during trial proceedings, and very importantly, during the voir dire process. It is during voir dire that counsel has the opportunity to display juror biases to the judge, and sometimes more importantly, to the jurors themselves. If the judge will not strike jurors for cause, lawyers need to motivate jurors to remove themselves. This material will give them tools to do just that. First, it is important to identify those areas which could trigger biases.

Identify Case or Client Issues That Could Trigger Biases

Preparation for identifying juror bias in voir dire  begins long before the panel walks into the courtroom. It is critical to objectively define the strengths and weaknesses of a case, clients and witnesses, as well as all potential controversial or sensitive issues. Topics such as alcohol, drugs, guns, sexual molestation, tobacco, harassment, discrimination and excessive force are obvious targets for controversy. But cases may have other subtle issues that could trigger bias in jurors, such as gender, race, attractiveness, individuals versus corporations, memory recall, media coverage, status, etc.

For instance, our research, supported by national findings, have found the following examples of subtle, and often unacknowledged, bias.  Jurors who have made an effort to ensure that they have always had medical coverage, have biases against plaintiffs who have had their medical bills paid by AHCCCS in medical malpractice cases.  Jurors find defendants accused of rape more guilty if the victim’s race differs from that of the victim, even if the defendant is Caucasian. While men and women tend to view quid pro quo harassment equally, women are more likely than men to find liability on a hostile work environment claim involving harassment. Attractive defendants are less likely to be convicted or found liable than are unattractive defendants. The combination of unattractive plaintiffs and attractive defendants results in the highest number of acquittals or defense verdicts. Corporations are assessed with higher damages and liability than are individuals (wealthy or poor) for the same allegations. Jurors who are most knowledgeable about cases via negative media are most likely to find defendants guilty or liable, even though these jurors deny any biases because of the media.  Defendants with perceived high status are convicted or found liable less frequently than are those with less status, unless the counts were related to their profession or expertise. In this later condition, the defendants were found more guilty or liable because of high status.

Years of jury research have revealed the necessity of identifying all potential areas for controversy in terms of identifying the best and worst jurors.  After identifying subjects that could trigger biases or controversy, it is important to identify life experiences that trigger biases and attitudes.

Identify Life Experiences That Trigger Biases And Attitudes

Although demographics are important, the best predictor of the best and worst jurors for each case is the jurors’ life experiences. These form the basis for jurors’ attitude, biases  and perceptions.  Thus, it is crucial to determine which life experiences are critical to your case, and to structure your voir dire questions around these. To what extent do life experiences affect jurors’ attitudes and biases?  To determine this, it is imperative to consider the factors of accessibility and expectations. 


Accessibility:

The degree to which jurors will compromise is directly connected to their attitudes about case issues, and the strength of these attitudes is indicated by accessibility. Researchers have found that the quicker people respond to situations, and the more knowledge they have about matters, the more "accessible" are their attitudes. Attitude accessibility is important because studies have shown that those attitudes pulled easily and immediately out of memory are among the most important to people, especially if they are accompanied by extensive information. And important attitudes are not easily changed. 


So if jurors' hands go up strongly and immediately in voir dire, as opposed to hesitantly and later, chances are good you have triggered important, accessible viewpoints. You have probably also identified a potential leader with emotional issues regarding the case. The more jurors verbalize about attitudes or topics, the more accessible they are.  What are some factors to consider with accessibility?

What are the five main factors that reveal  “accessibility” and strength of attitudes?  They are recency, frequency, duration, and extremity and vested interest. What does this mean?  Those events that occurred in the near past are usually most accessible (recency). So are those incidents that have happened often (frequency). If the circumstances occurred over a long period of time, their effect has more impact on jurors (duration). The more intense or acute the incident, the better it is recalled (extremity). Lastly, the more a matter personally affects jurors, the more important it is to them (vested interest).  For example, if a juror’s grown child has had severe scoliosis of the spine since a young age, and a recent surgery proved to be highly unsatisfactory, all five of these elements would be involved. The condition has existed consistently and for a long time, it is extreme, it involves a child who is close to the juror, and a recent surgery has provoked anger with the medical system. 

Expectations

 
What expectations do jurors have in regard to a case or client? Whatever these are, they are not likely to change much. Expectations tie in with the self-fulfilling prophesy. People see what they expect to see, and this verifies, even strengthens, their future expectations. Research studies have shown, for example, that interviewers will find in job applicants those traits they expected to find, based on race, age, etc., regardless of whether or not those traits were present. Extending these finding to cases involving law enforcement, for example, if jurors' past experiences have caused them to expect honesty from police officers, they may find it, regardless of the officers' testimony in a particular case. 
Identify The Biased Persuaders On The Jury

When determining who are the most persuasive jurors in deliberations, it is important to know that statistically, those with the most influence on juries are usually middle-aged and older Caucasian males with four-year or more university degrees. The verdicts initially offered by these jurors in the jury room most closely matched the panel’s final verdict. It is also important to note that 90% of the forepersons on panels are Caucasian males. In fact, statistically, males usually have more influence on juries than do females. 

Also according to research, jurors with higher social and economic status, and who are better dressed, usually have more impact in the jury room than do other jurors. In fact, jurors may actually avoid agreeing with those who are considered to have lower status, or who are stigmatized in some other way. They do not want to identify with them. It is important to identify those jurors with apparent higher social standing in jury selection, and to realize the biases of other jurors regarding status.

To know which jurors carry more weight in jury rooms, it is also important to recognize that there are basically three types of jurors who deliberate in any jury room. These are the “persuaders,” the “participants,” and the “no factors”.  The “persuaders” are the leaders and the ones who most impact verdicts. We find that these individuals will do most of the talking in deliberations, and will offer the most arguments and information. Not surprisingly, these are the jurors you will most need to identify in jury selection as their biases will influence an entire panel.

There are two types of persuaders in a jury room. Some jurors are influential because they are intelligent, confident, articulate, analytical, and logical. Their arguments make sense and provide direction for the more uncertain jurors. They look at the case from an intellectual standpoint, using careful assessment to draw their conclusions. They respond well to facts and good arguments. These analytical jurors are the ones who offer new ideas for the panel to consider, and who tie the evidence and testimony together to form plausible stories. Do attorneys want analytical thinkers on their jury? Yes if their evidence is good, no if the reverse is true. These thinkers are only persuaded by good, solid arguments. In criminal cases, these are the jurors who make sense of the case evidence, and “connect the dots”. In civil cases, these are usually the most influential jurors in determining actual compensatory damages such as lost wages and medical costs. 

Other jurors are persuasive in the jury room because they are emotional, adamant, intense and outspoken. They care deeply about case issues and verdicts. They take the verdict personally. The case issues affect them directly in some fashion. They may want to “right to wrong,” and they are often concerned about values and “the right thing to do”.  Some persuaders also have a high need for recognition and attention, and will turn the case into a crusade in order to get this attention. These jurors can be “wild cards” because they may be immune to logic or reason. We find that in the jury room, these emotional jurors are influential when morals or values become important in cases. In civil cases, these can be persuasive jurors in determining “pain and suffering” awards, and punitive damages. In criminal cases, can be persuasive when focusing on issues such as civil rights, protecting the public, giving criminals what they deserve, and sentencing issues. 


There is another aspect that can make a juror who would usually be a participant or “no factor” a persuader in the jury room, and this involves expertise. If jurors have even a slight to moderate amount of knowledge or experience with a case issue, the jury often looks to them during deliberations for information and guidance. This is true even if the juror does not want to be placed in this position. More frequently, however, this juror basks in the new position of being considered an “expert,” and is flattered by this. This juror may also be encouraged by other jurors to appear as more of an expert than is actually the case. An example of this would be a car mechanic, with a high school education, who winds up as a juror on a vehicle accident case. If the case involves disputes as to the speed of vehicles based on damage done to the vehicles, this juror is suddenly lifted to new heights in terms of being valuable to the panel.  We have a new, temporary persuader in the group.  It would be imperative to identify his biases.

The Dominant, Authoritarian Juror 

Statistically the most influential person on any panel is the dominant, “authoritarian” type, especially if this individual has strong biases regarding the case issues. Therefore, this is the most important juror to recognize during jury selection. Again, authoritarian types are most often middle aged and older Caucasian males, who are well educated and/or in positions of authority. They are the most likely to influence other jurors, and the least likely to conform. In deliberations, dominant authoritarians often prevent or ignore interruptions, discourage input from others, monopolize conversations, and rely heavily on facts, figures, and specifics when reaching verdicts. They can make or break a case. 

In most instances, authoritarian jurors make better defense jurors than plaintiff  jurors.  Although these personality types are “conviction prone” in criminal cases, they lean toward the defense in civil cases when they consider defendants to be similar to them. Authoritarian types most often identify with those in authoritative positions, such as doctors, managers, business owners, and law enforcement. They possess a strong “prove it to me” attitude, and may place a greater burden on plaintiffs’ cases in terms of proof than the law requires. In contrast, jurors who are not authoritarians, and who possess more open, tolerant, and liberal attitudes and fewer biases, tend to make better plaintiff jurors. 

What would attorneys look for during voir dire to recognize dominant, authoritarian personalities?  Authoritarian types are identified by confidence and decisiveness in thinking and attitudes, and an emphasis on definiteness. They possess conservative political and religious attitudes, and traditional family lifestyles. Some of the first visual clues include a brisk, definite walk, sitting with decisiveness, hands on hips, and a wide stance. Dominant types use formal, full names, force enduring eye contact, are direct, and usually avoid qualifiers, such as "You know, perhaps, maybe". Dominant authoritarian types often show up in strictly business apparel, uniforms and dress indicating authority. They often wear pins or accessories stating memberships in organizations, and you might note polished shoes. They are likely to carry books on management, finances, business or politics. They will often have briefcases, or newspapers and magazines such as Time, Forbes, and the Wall Street Journal. 

Firmness, assurance, and decisiveness, carried to extreme, result in an overly dominant or domineering personality who can overpower a panel. One of these individuals is more than enough in most cases, two can hang a jury. Extreme authoritarianism can be recognized by rigidity in thinking, close-mindedness, pessimism, intolerance of minorities and alternative lifestyles, and intolerance of ambiguity.  

Using Social Theories to Reveal Bias


The above discussed factors are those that are internal, an integral part of the jurors at a point in time. Some are ingrained (such as dominance level and attitude accessibility), while others are temporary (such as moods and arousal levels). Attorneys must take jurors as they come, and cannot easily change these internal factors that shape their attitudes and biases, although they can modify the extremity of these at times. For the most part, the attorney’s purpose is to expose these attitudes through adequate voir dire questions, and  to use awareness to make wise choices in jury selection.


This section will deal with four theories in communication and psychology that explain and identify juror attitudes. These theories can be used to select good jurors for a case and remove those who are negatively biased. These theories allow attorneys to modify juror perceptions,  or encourage jurors to recognize their own biases and excuse themselves. While there are again a wide range of attitude theories, those discussed here include Dissonance Theory, Self-Concept Theory, Consensus Theory, and Assimilation versus Contrast Theory.

Dissonance Theory


Dissonance theories explain peoples' internal discomfort when making decisions and maintaining attitudes. Dissonance occurs when internal balance is disturbed, and peoples’ actions and beliefs conflict. It results in that uncomfortable feeling that something is wrong and things do not "sit" well. For example, when research subjects are asked to write essays in support of an issue they are very much against, they experience dissonance. Why? They feel pulled in two directions. They either follow their belief and refuse, or they accommodate their professors, and agree to the request. 


Jurors are very likely to experience dissonance in the courtroom. Why? Because judges will ask them if they can follow the law as it is given to them, setting aside their own prejudices. Most people know they will try, but will have difficulty here. They will be torn between what they want to do and what they should do. Most jurors will try to please the judge and do their duty, giving an affirmative response. What can attorneys do to help jurors feeling dissonance, and to remove them from the panel if necessary? Ask jurors specifically how they are feeling.

"The judge has asked you to apply the law as he/she gives it to you. And being good jurors, I know you want to do this. But everyone has feelings and biases, and you can't help these. Is there anyone sitting here who is feeling uncomfortable right now, who wants to do the right thing, but feels pulled in two directions because of there feelings on this case?"

This question differs from those simply asking if jurors can remain unbiased and apply the law. First, it acknowledges that they want to do the right thing. Second, it acknowledges their biases and gives them permission to have these. Third, it makes them focus on that "uncomfortable" feeling, helping them to tie it directly with the conflict, a connection they may not make on their own. 

People do not want dissonance, and will take steps to eliminate it. They will either remove themselves from unsettling situations (such as excusing themselves for cause), or, just as importantly, will modify their attitudes to reduce the gap between their feelings and the court’s request. So if they willingly remain on the panel after this question has been asked, they may make the effort to reduce the extremity of their attitudes so they can comfortably comply with the request to be unbiased. Research has found this modifying of attitudes to be a frequent outcome of dissonance situations. In summary, calling dissonance to the jurors' attentions can be crucial to attitude modification.

Self-Concept Theory


Most people not only need to feel consistent and balanced, but they want others to see them as consistent and balanced. As a result, research has shown that once people proclaim an attitude or bias in front of others, they feel a stronger commitment to follow-through, partly to save face, and partly to reaffirm their own self-worth to themselves. Thus, even though they may have grudgingly agreed with the judge to set aside biases, this seldom happens. Having voiced attitudes, jurors feel free to carry their prejudices into deliberation, continuing with their biases in order to maintain their impression of consistency to others. How could attorneys address this in voir dire? A question like the following is recommended.


"Most people are pretty consistent. They do not change attitudes quickly or easily. You have indicated an initial, honest hesitation in regard to impartiality. I know you want to follow the judge's instruction regarding fairness, but do you think your feelings about this case are pretty consistent and enduring?


Most people do not want to believe or admit that their feelings are not consistent (this indicates instability), so they are likely to feel more comfortable in resuming their original position, which is discomfort with the impartiality instruction. This question has given  jurors permission to retain their attitudes, and attorneys have a good shot here of having biased jurors remove themselves from the panel.

Consensus Theory 


Studies have found that although most individuals like to think of themselves as individualists, most are conformers to various extents. People are strongly influenced by what they think others think. Numerous research studies have shown that most subjects who have had high confidence in their attitudes have indicated sharp drops in later confidence ratings when told, "You really think that way? I'm surprised. Ninety percent of the people I've talked with felt the opposite". Most people start wondering what they have missed if no one thinks as they do. They begin to doubt their own opinions and judgments.


How can attorneys use knowledge of this consensus theory in voir dire?  In a DUI case for example, they may want to ask,  "Okay, so most of you do drink alcohol, and most of you do drink and drive. For those of you who do not, I want to ask again, would you hold it against my client for doing so?"  Another question maximizing the consensus rating  is "So most of you have not had an unpleasant experience with an intoxicated person. Did I understand this correctly?".
Assimilation/Contrast Theory


This is an interesting, useful theory in regard to the range of jurors' attitudes. According to research, most people have an "acceptable" range when it comes to attitudes and biases, and this range varies from one person to another. 


The more important and extreme attitudes are to people, the less their level of acceptance, and the more they are likely to reject attitudes that are outside their acceptable ranges. For instance, if attorneys in Tucson were asked whether or not attorneys in New Jersey should have their annual convention in Orange City or Newark, interest here would be low, and so acceptance levels would be high. But if Tucson attorneys were asked whether they wanted their convention in Phoenix, at the Boulders, or at the American Inn in Nogales, interest levels would be higher, and so acceptance levels would be lower, more specific. Rejection of options would be stronger, less open to persuasion. Those with strong feelings toward case issues have narrow acceptance levels, and will reject input that opposes their viewpoints.


In the assimilation process, if people perceive their attitudes to be fairly close to others, in the same acceptance level, they tend to shift their attitudes even closer to join the consensus. People, in general, like to find similarities between themselves and others, and they will change attitudes, within their own ranges, to do this.


On the other hand, in the contrast process, if people perceive the attitudes of others as being different from theirs, they will perceive those attitudes as farther away than they really are. One theory proposes people will actually shift their own attitudes away to emphasize the difference. This would be the opposite of the assimilation process. 


In either case, the point is that once a juror perceives an attorney’s position as outside his or her acceptable range, they will emphasize this difference, and see the juror and attorney as being farther apart than they really are. And it is very hard to win over these jurors. To positively influence those jurors not far from an attorney’s position, and to encourage them to move even closer, emphasize the similarities of the outlooks with a question such as, "Since we are in agreement that it is not against the law to own a gun,, is there anyone here who would hold this against my client without hearing anything else?" Jurors within the attorney’s position range of acceptance will hear and accept the agreement, and tend to identify with the attorney and client further.


But what about jurors who have responded quite negatively to drinking and driving? Attorneys are not likely to "assimilate" them, or persuade them, because they perceive the differences to be too great. So instead counsel can maximize the differences between them and the jurors, trying to get them struck for cause, or excused on their own. A question such as this could be effective, "Mrs. X, we seem to hold two very different positions here. The court's position is that it is not against the law to own a gun. Your position is that gun ownership and use is wrong. Because of the large gap in agreement, do you feel it might be hard for you to move your position all the way over to the court's?"

A question along this line could cause the juror to recognize that her position is too extreme for this case. Or it could cause the judge to realize this. If the juror indicates he/she can "move from their position," this violates the self-concept theory of consistency and creates inner dissonance. For these reasons as well, the juror may request to be excused from the panel.


In summary, in order to identify juror biases, it is important to identify controversial or sensitive case issues, to identify life experiences that trigger biases, and to identify the biased persuaders on the panel. It is also wise to use social theories to expose or modify the jurors’ biases, including dissonance theory, self-concept theory, consensus theory and assimilation/contrast theory. 
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