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There has been much controversy and media attention over the past decade regarding the “vanishing jury trial phenomenon”.  First of all, does this exist?  The statistics respond with a resounding “yes”.  

In U.S. District Courts for 2008, of the 267,257 civil cases filed, only 1% (2,175)  proceeded to trial.  Of the 70,896 criminal charges filed in 2008, only 4% of these (3,150) were tried in front of a jury (www.uscourts.gov).   According to this website, the number of federal civil jury trials nationwide in 2008 dropped 4% from the number in 2007.  This percentage for federal criminal trials was 2% nationwide. 
This phenomenon is not just occurring in the federal courts.  According to the Research Division of the National Center for State Courts, between 1976 and 2002, the number of civil jury trials fell by two-thirds.  It notes that not only has there been a significant shrinkage in the percentage of jury trials, there has been an actual decrease in the absolute numbers as well (www.ncst.org). 

According to Mark Galanter, professor of law at the University of Wisconsin-Madison, the percentage of all civil case dispositions by trial in 2002 was less than one-sixth of what it was in 1962  (Journal of Empirical Legal Studies, November 2004).  This trend has not only continued, but it has become sharper and steeper in the last 20 years, up to and including the present. 

What about in Arizona?  The trend is undisputedly occurring here as well, especially in civil cases.  In 2001, of the total number of civil cases disposed of in Arizona, 5% of these were tried before a jury (2,331 versus 49,333, excluding appeals).  This percentage has dropped consistently since then.   In 2008, this percentage was 1%  (346 jury trials versus 65,502 dispositions, excluding appeals).  (See www.supreme.state.az.us/stats)
Statewide, in 2001, there were 36,529 criminal case dispositions (excluding appeals).  Of these, 1,582 cases were tried before a jury.  In contrast, in 2008, not only were there fewer actual jury trials (1,511), but there were 36% more case dispositions (57,461, excluding appeals).   

As a side note, there was a significant difference in the number of criminal cases being tried in Pima County (6%) versus Maricopa County (2%) in 2008.  For civil cases in 2008, there was little difference. The percentages of cases disposed of that were tried before juries in Maricopa County was less than 1% (224 jury trials versus 45,771 dispositions).   In Pima County, it was 1% (51 jury trials for 7,344 dispositions, excluding appeals).  (See www.supreme.state.az.us/stats)

The magnitude of the problem is supported by the number of large research projects over the past decade devoted specifically to the vanishing jury trial.  In 2003 and 2004, the ABA Litigation Section undertook a major national project to verify the existence of this phenomenon, and to identify both the causes and consequences concerning it. This was the largest single initiative the Section had ever funded to that point, and involved 16 different contributors.  The extensive results were published in Journal of Empirical Legal Studies, November 2004, in a book format.

In 2006, the Boston Bar Association published the findings of its Task Force on the Vanishing Jury Trial after conducting an impressive local and nationwide study on the disappearing jury trial.  One of this publication’s primary focus was on providing trial preparation training for young attorneys, such as in-house and CLE courses, because they were not getting the trial experience needed to learn skills required for jury trials. 

Now that the “vanishing jury trial” has been shown to exist, what brought this about?   We decided to interview three highly experienced attorneys in Arizona who have years of first-hand knowledge on the topic.  All three have been designated as Southwest Super Lawyers from 2007 to the present. 
Patricia Lee Refo, a partner in the Snell & Wilmer law firm (Phoenix office), has been practicing law since 1983.  Having chaired the ABA Litigation Section in 2003-2004, during the time the Section undertook their project to study the vanishing jury phenomenon,  she is eminently qualified to address this topic for us.  In fact, Ms. Refo authored the study’s introduction in the Journal of Empirical Legal Studies.   She received the ABA Jury System Impact Award in 2009.  
D. Burr Udall, currently a partner in the Udall Law Firm, began practicing in 1954, primarily in civil defense.  In 2001, Mr. Udall was named the Defense Lawyer of the Year by the Arizona Trial Lawyers Association.  He has actually kept statistics on the number of cases tried by his firm, by decades, since the 1960’s.  He has seen some surprising changes, and has shared these with us. He has also witnessed drawbacks of the disappearing jury trial.
Robert J. Hirsh has immersed himself in criminal defense for 50 years now, 45 years in private practice and 5 years as the administrator of the Pima County Public Defender Office.  Mr. Hirsh was given the Robert J. Hooker Criminal Justice Award in 2009.

He is in a unique position to address the extent, causes and effects of the vanishing jury trial on the criminal justice system.  
Does the fact that only 1% to 6% of all cases proceed to trial make traditional trial preparation obsolete?  Are attorneys less likely to investigate cases to the extent they did when 10% to 25% of their cases were tried before a jury panel?  Are they less likely to hire experts, conduct focus groups, do witness preparation, or develop case strategy?  Once again, we query our experienced counsel regarding the impact of fewer jury trials on trial preparation.
In summary, a reduction in jury trials certainly results in cost-saving measures for all parties, but this phenomena of the vanishing jury trial does not come without substantial  losses to the legal system as well.

