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     WILL JURORS BELIEVE YOUR CLIENT?

                               By Jan Mills Spaeth, Ph.D., 

                                Advanced Jury Research

This article was published in THE WRIT, the official publication of the Pima County Bar Association, in August 1992.   

Verdicts are often painfully contingent upon your client's believability. Jurors may overlook damaging evidence if they believe your client, but they will seldom overlook suspected deceit or insincerity, even if the evidence is in your favor. This article focuses on areas where your clients must be authentic. While many of the case examples revolve around criminal defense techniques or personal injury trials because these are the areas in which I usually work, the information given here on believability can apply to all clients preparing for trial.

Interestingly enough, research has shown that there are no "cut and dried" single symptoms of dishonest behavior. While some studies have concluded that deception usually involves changes in pitch, speech errors, shorter or longer periods of eye contact, specific facial expressions, gestures, and physiological changes as a result of anxiety, etc. other studies have contradicted these assumptions. Individuals have their own specific methods for communicating, and responses that are untruthful for one person are entirely legitimate for another.

The key to detecting lying is to determine normal responses for each person, and look for deviations from these. Also, patterns as opposed to specific reactions are more reliable in assessing falsehoods. (Specific categories and patterns for deceit detection do exist, however, and will be covered in-depth in a future article.) While some people are more skilled at recognizing deception than others, and some people are much better liars than others, most jurors are not experts in interpreting reactions. Unfortunately, they do still form conclusions, and studies have shown that jurors are likely to be just as adamantly convinced of their wrong reactions as their right ones! Which makes it crucial for your client to project the following seven "C's".

COMPOSURE

A calm, composed client may be more crucial to your case than realized. Why? Because research has found that traits often attributed to deception are exactly those traits usually found in anxiety. Second, investigations have demonstrated that when people suspect someone has done something wrong, they are more likely to attribute responses to guilt or deception than to anxiety or uncertainty. What does this spell out for the courtroom? If your client projects high tension and is there because of charges of wrongdoing (which involves most trials!), the jury is more likely to consider your client dishonest as opposed to anxious. Although this finding will have the most damaging effects on defendants, juror's suspicions can "generalize," spreading to plaintiffs and prosecutors as well.

CONGRUENCE

Mixed messages--those in which body movements, voice intonation, and actual words conflict--cause instant "red flags" in panels. Decoding mixed messages involves three stages; confusion and uncertainty, concentration on the mixed message itself, and negative reactions and withdrawal from the source of the messages. How does this process affect your client's testimony? First, the jurors can develop instant suspicion of your client. Second, their fixed concentration on the confusion draws their attention away from the on-going testimony, likely missing important points. Third, if the jurors cannot remedy the mixed message in their minds, they become uncomfortable with your client, questioning reliability.

In addition, research signifies that most people opt for trusting their visual perceptions over auditory ones when uncertain, which means they could overlook the words your client is speaking. Those words, which may have been so carefully rehearsed, are now meaningless. Also, body and tone implications overshadow words when decoding dominance, assertiveness, and anxiety. In other words, the more aggressive, dominant or tense your client is, the less likely the jury is to listen to him or her. When communication is congruent and no mixed messages are perceived, and once the jurors have initially assessed the client, the shift changes. They begin to rely more heavily on what your client is saying.

CHARACTER

Having the panel see good character and intentions in your client cannot be overrated. This involves the appearance of honesty, sincerity, consideration, responsibility, dependability, and trustworthiness. The perceived character must conflict with the opposition's claims regarding your client. "Roy," (not his real name) was charged with rape and sexual assault. Evidence against him was not clear-cut, and the case centered largely on his word against the alleged victim's. Our main problem, outside of a few discrepancies, was Roy himself.

In his late twenties, Roy came across as macho, arrogant, uncaring. With his gold chains, flamboyant rings, and expensive, preppy clothes, he looked like a "womanizer". Roy strutted in and out of rooms, he didn't walk. Questioning him, videotaping him, and giving feedback while watching the videotape was the method used to bring out another side of Roy, the insecure, modest, eager-to-please side. Most of his macho image had been a front,   exaggerated in response to fear of the charges. Although he was somewhat indifferent to our suggestions at first, after seeing himself on T.V., his response was an immediate, "I'm dead". We now had a very motivated client. After several sessions, we felt good about Roy's progress, and he felt infinitely more comfortable with the prospects of testifying. While there are always areas where you cringe on a client's testimony, overall Roy did well. The jury came back with an acquittal.

COMMITMENT

Jurors want to see your client take a definite stand, and as expected, studies show that failure to personally voice a position is interpreted as guilt or evasiveness, regardless of the right not to testify. But jurors are just as likely to deem your client guilty if he or she does take the stand, and then comes across as ambivalent. Testing has revealed that receivers could not distinguish between deceptive and ambivalent messages, seeing them both as equally deceitful. In other words, if your client cannot be fully committed to a position, there is no credibility advantage to putting him or her on the stand.

In the case of "L.", a doctor charged with sexual misconduct, the police had wired the purported victim and taped her later conversation with the good doctor. "Why," she asked repeatedly, "did you do that to me? I had faith in you and have suffered a lot of emotional damage because of your sexual attack on me." The doctor never denied the charge to either the victim or the jury. And although he never admitted to any wrongdoing, even to the victim, and the evidence against him was weak, he gave evasive, ineffective answers to the charges. Getting this client to take an adamant stand against the charges was crucial, but he never did, and as a result, was convicted.

CREDIBILITY

When you go into trial, you usually have a fairly fixed idea of how you are going to present your client. You have an image you want to present to the jury, and the jury has a predetermined image of what they expect in clients and witnesses. If their expectations do not fit their perceptions, confusion will result. And naturally, you have a good idea of how the opposition will portray your client. The more you can help your client fit your image and conflict with theirs, the more likely the jurors will be to find your client credible on your terms.

For example, Norman (not his real name) had been charged with assault. His plea was not guilty. The evidence against him was not bad, but Norman was his own worst enemy! He came across as domineering, ill-tempered, impatient and rude. His image fit that of an assaulter. In spite of repeated efforts to work gently with him on his image, it was not until Norman saw himself on videotape that our points hit home. In Norman's case, a plea bargain was accepted prior to trial so he never did have to testify although he had been much better prepared to do so.

One of the areas over which attorneys have little control, however, are "extrinsic determinants" of credibility--attributes and characteristics clients bring with them into the courtroom. Education, sex, race, socio-economic status, occupation, and physical appearance can all result in a panel's negative bias toward your client. When you have these against you, it is more important than ever that your client project convincing "intrinsic determinants" of credibility--characteristics associated with testifying, including the other six "C's".

In the case of "G.", a defendant charged with felony murder, our client had a number of strikes against him. He had been diagnosed with mental disorders and was receiving disability income. (Two qualities that do not usually sit well with jurors!) He was literally covered with tattoos and looked slovenly, regardless of new clothes. While some clients respond well to "behavior modification,"--techniques improving communication and nonverbal abilities---some do not. G. never did, and we were unable to override the negative "extrinsic characteristics" associated with his circumstances and appearance, especially in light of damaging evidence. And G. was adamant about taking the stand. The verdict; guilty as charged.

I would like to make the point here that it is not the consultant's or attorney's job to completely redo a client. And we don't look for underlying causes of behaviors or try to treat these. We simply identify especially negative behaviors likely to be noted by the panel and work to modify these into more acceptable behaviors for the trial. And this is important even if the client is not going to take the stand. The jury will watch your client walk in and out of the courtroom, the halls, the bathrooms, and the elevators. They will attempt to evaluate him or her while they are sitting quietly next to you, when they are conversing with you. They will judge your client's reactions to courtroom interaction, to the judge, to the opposing attorney, to the witnesses. And regardless of whether or not your client ever takes the stand, the jurors will form a definite and lasting impression of him or her, and will carry this into deliberation.

CONCERN

Jurors want a psychological reason to side with your client. They want their consciences' satisfied, and want to be reassured that no further wrongdoing will occur as a result of their decisions. Expressed concern from your client will go a long way toward convincing a jury that your client has character and integrity. Remorse, regret, and compassion with current situations can be used by plaintiffs and defendants alike, without admitting liability or guilt, to give your clients more dimensions.

To show how lack of concern can damage a client's credibility, I will use the case of "Tom" (not his real name). Tom had been charged with murdering a "significant other". Regardless of the hours spent trying to get him to show remorse, and emotion in preparation for his upcoming testimony, Tom was unable to do so. While it was certainly not his intention, he came across as distant, cold, calculating, and unfeeling. The verdict, fortunately, was a hung jury, giving us another chance. In his second trial, Tom did not take the stand, so had less opportunity to negatively influence the jurors. The verdict was an acquittal. 

COMMUNICATION

A client who cannot get a clear, specific, credible message across to the panel will not likely win their confidence. While suggestions on communication make up entire books, in a brief synopsis, communication is best served when it is simple, concise, clear, relaxed, and useful. Excess words not only lose the panel's attention, they create distrust. Good phonation (avoiding a tight throat, neck and jaw muscles) should be developed, as should resonance (avoiding nasality). Articulation is crucial to avoid misinterpretation. An acceptable pitch is important, as jurors perceive higher or lower pitches as untrustworthy. Pacing is important, as both too fast or too slow can cause a jury to become suspicious. Clients should also avoid overkill and repetition.

An example of this last point, overkill and repetition, was recently seen in a client who insisted his victim in a shooting incident said, "I'm going to kill you. He came at me and said again, 'I'm going to kill you,'. He threatened me again and said, 'I'm going to kill you.' He lunged at me again and said, 'I'm going to kill you'." All this supposedly happened in a ten second period. The client may truly have believed the victim repeated himself four or more times, and maybe he did, but it did not sound believable, and the jury would likely not buy it. Overkill undermines believability.  

SUMMARY

As an attorney, you have likely had clients who needed little preparation for trial. Their delivery is crisp, relaxed, positive, confident, and consistent. Some clients need a lot of work to overcome obvious problems. Most clients fall in the middle, however, and drawbacks to their testimony that are not immediately evident, drawbacks that could hinder their chances at trial, could be overlooked. Often, just a few hours of preparation involving interviewing and mock cross-examination, video recording, video reviewing and evaluation, and behavior modification techniques, will significantly improve your client's presentation. Assisting your client in being prepared for testimony and courtroom demeanor is one of the biggest favors you can do for him or her.
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