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      DOES INJURY SEVERITY AFFECT 

     LIABILITY OR COMOPENSATION?

                        By Jan Mills Spaeth, Ph.D., 

                                                     Advanced Jury Research

This article was published in THE WRIT, the official publication of the Pima County Bar Association, in July, 2000.  This is a brief synopsis of a research study.

Does the extent of a plaintiff’s injury influence the amount of liability a jury will assess against the defendant, or the amount of money awarded?  Prior studies have suggested that, in general, greater responsibility for an accident is attributed to “the actor” as the consequences of the accident become more severe.  Does this tendency apply to personal injury cases as well? 


Results of a study to determine this are outlined in an article titled “From compassion to compensation: The effect of injury severity on mock jurors’ liability judgments (Bornstein, B. H., Journal of Applied Social Psychology, 1998).  Bornstein conducted two experiments, with varying conditions, all centering on a personal injury case involving ovarian cancer and comparative negligence.  In the first study, 83 subjects were given a case synopsis to read outlining facts, arguments, and expert witness testimony. Subjects then completed a questionnaire regarding liability percentages and compensation amounts.

There were two experimental conditions in this first study.  In the first condition, the severity of the plaintiff’s ovarian cancer was low, and the prognosis for full recovery was high.  In the second condition, the reverse was true: the severity was high and the prognosis was poor. Results showed that although the case facts were held constant, when the severity of the injury was high, the defendant was held more liable and the awards were higher. 

In the second experiment, the conditions among the 156 subjects again included both high and low severity of injuries.  In addition, the types of compensation were varied. In the first compensation condition, the subjects awarded the normal compensatory damages to the plaintiff. In the second condition, subjects were given only the option of awarding punitive damages, and were told that this award would not be given to the plaintiff.  In the third condition, the subjects decided only liability, no damages. 

As expected, again subjects found the defendant more liable and awarded higher damages in the first condition when the injury was severe.  Of interest was the fact that even if the plaintiff would not receive any money from the awards, as outlined in the second compensatory condition, subjects still found the defendant more liable, and awarded higher amounts, when the injury was severe.  In the third condition, however, in which only liability was decided (no damages), the severity of the injury did not influence the percentage of liability assessed against the defendant.

What does this tell us?  The jurors experienced a stronger emotional response when they were faced with a more severely injured plaintiff, and these emotions motivated the jurors to act. As long as jurors could award damages, either to compensate the plaintiff or to punish the defendant, emotions influenced liability assessments and the amount awarded.  When jurors were not able to either compensate or punish, however, (in other words they could not act on their emotions) liability percentages did not differ based on injury severity, alone.

This research suggests that in personal injury cases involving comparative negligence and liability percentages, plaintiffs are better off trying both liability and damages to the same jury when injuries are severe.  Defendants, in contrast, would benefit from bifurcating liability and damages.
To return to website, click here >  http://www.AdJuryResearch.com
Windows users: it may be necessary to press “control” on your keyboard, then click on the link above.

_________________________________________________________________________

American Society of Trial Consultants   American Psychological Association  American College of Forensic Examiners P.O. Box  91410,  Tucson,  AZ  85752-1410     (520) 297-4131     Fax (520) 797-4213,      jms@adjuryresearch.com

