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              DOES PLAINTIFF CONTRIBUTORY
    NEGLIGENCE AND ACCOMPANYING JURY 
 INSTRUCTIONS AFFECT AMOUNT AWARDED?

                          By Jan Mills Spaeth, Ph.D., 

                                                       Advanced Jury Research

This article was published in THE WRIT, the official publication of the Pima County Bar Association, in September, 1997.  This is a brief synopsis of a research study.

In civil cases involving comparative negligence, do juries award less when plaintiff negligence is perceived as high as opposed to moderate or low?  When juries are asked to determine both liability and damages, do they automatically reduce awards to account for contributory negligence in addition to applying a percentage of fault to the plaintiff?  If so, then juries are reducing plaintiffs’ compensation twice. 

A newly released University of Iowa research study explored this topic (Patricia F. Fowler, J.D., M.A., Court Call, Summer 1997, publication of the American Society of Trial Consultants). 

Four hundred and thirty-nine subjects were given an identical, fictitious case synopsis of injuries sustained by a plaintiff in a car accident.  In all synopses, the plaintiff sustained the same economic damages and the same injuries, entailing the same treatment and recovery. The only thing that differed in the synopses was the level of plaintiff contributory negligence (low, moderate, high) and the jury instructions given to the subjects (5 variations). 

When the plaintiff’s negligence was described as being moderate or high, as opposed to low, on the average the subjects awarded significantly less to the plaintiff, even though the panel was also assessing the plaintiff with a negligence percentage, which would then be applied to the already diminished awards by the judge.  This resulted in the plaintiff’s compensation being reduced twice by the subjects.  

It is interesting to note that while both the economic damages and the pain and suffering were significantly reduced, the pain and suffering element was most decreased by moderate or high plaintiff negligence. 

Jury instructions also affected the amounts awarded, however.  Those subjects who were given jury instructions better explaining how the liability percentage affected the total award were less likely to reduce the damages twice. For example, those subjects told to determine the total award, and to then reduce this award by the plaintiff’s percentage of negligence themselves, were less likely to automatically drop the award prior to assigning a negligence percentage to the plaintiff. 

Also, those subjects who were told specifically that a judge would decrease the total award by the amount of the plaintiff negligence percentage were less likely to automatically reduce this award before the percentage was applied.


In summary, when the plaintiff was perceived as having moderate or high responsibility for damages sustained, subjects were found to automatically decrease the awards in addition to applying a negligence percentage to the plaintiff. Jury instructions asking the jurors to reduce the award themselves by applying the plaintiff percentage of contributory negligence, or instructions informing the subjects that the judge would do this, were much less likely to result in this double reduction phenomena than were jury instructions simply asking the subjects to award damages and decide on a contributory negligence percentage.  The subjects often did not make the connection between the award and the percentage without a clear explanation linking the two.

It is important to note, however, that that when plaintiff contributory negligence was considered to be low, awards were higher when the panel was not given jury instructions clarifying the relationship between the award and the percentage of fault assigned to the plaintiff.   When plaintiff negligence was considered to be low or nonexistent, subjects awarded more when simply asked to determine an award and a separate contributory negligence percentage, and were not instructed to apply this percentage themselves, and were not informed that a judge would do this. 

Thus, the degree of perceived plaintiff contributory negligence, and the jury instructions dealing with this, appears to have an effect on the amount awarded.
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