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                 HOW DAMAGING IS 

         HEARSAY EVIDENCE?

                  By Jan Mills Spaeth, Ph.D., 

                                               Advanced Jury Research

This article was published in THE WRIT, the official publication of the Pima County Bar Association, in April, 2000.  This is a brief synopsis of a research study.

The hearsay doctrine is one of the most perplexing and time-consuming elements of our judicial system.  It is estimated that over 60% of all evidentiary issues in trials revolve around hearsay concerns.  Because the Federal Rules of Evidence contain numerous exceptions to the hearsay exclusionary rule, it is important to analyze the effects of hearsay testimony on jurors.

For years, it has been presumed among those in the legal system that juries cannot adequately evaluate hearsay testimony, and that jurors tend to over-value such testimony.  Does research support this assumption?  Numerous studies have compared the effects of hearsay evidence with the effects of other forms of proof, such as physical evidence or eyewitness testimony.  Surprisingly, evidence introduced through hearsay by lay persons did not appear to influence verdicts, although this same evidence introduced through non-hearsay means did affect case outcome.

Do jurors simply ignore hearsay evidence, or do they instead process hearsay evidence differently from other forms of proof?  Research studies have indicated that jurors do distinguish between high and low quality hearsay evidence.  They are, in fact, more discerning about the quality of hearsay evidence than they are with other forms of proof, such as eyewitness testimony.  Under this careful criticism, hearsay evidence given by lay persons fails to survive the evaluation process.

Will objections to hearsay evidence hurt your case by having a "boomerang effect," especially if judges rule that the hearsay testimony is admissible?  According to research studies, no.  Jurors give significantly less weight to inadmissible hearsay then to admissible hearsay.  In fact, when judges instruct jurors to disregard hearsay evidence, not only do they largely do so, but they tend to perceive the inadmissible hearsay testimony as an “unfair” form of evidence.

Although research suggests that most jurors do not give much credence to hearsay testimony from lay persons, hearsay testimony offered by expert witnesses is a notable exception to this trend.  Experts must discuss how they formulated their opinions, and often they rely on what they have been told by various parties in the case, which constitutes admissible hearsay. Even limiting instructions failed to reduce the impact of hearsay testimony offered by expert witnesses in research studies.

Jurors have difficulty, in general, with limiting instructions regarding hearsay.  They often fail to separate "state of mind" inferences from "fact" inferences.  Limiting instructions appear to have little effect on jurors’ verdicts. With both lay witnesses and expert witnesses, these tend to be ignored.

In summary, jurors tend to discount hearsay testimony unless it is introduced by expert witnesses, objections to hearsay do not usually result in a negative "boomerang effect," and jurors seldom follow limiting instructions because they seldom understand them.

(This information was summarized from an article printed in the American Society of Trial Consultants “Court Call” entitled “How juries hear hearsay evidence,” by David Levasseur, Ph.D., West Chester University.)
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