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HOW DAMAGING IS NEGATIVE
PRE-TRIAL PUBLICITY IN CIVIL CASES?

By Jan Mills Spaeth, Ph.D.,

Advanced Jury Research

This article was published in THE WRIT, the official publication of the Pima County Bar Association, in June, 2003.  This is a brief synopsis of a research study.


Is negative pretrial publicity (NPP) as damaging in civil cases as it is in criminal cases? Which parties are most likely to be harmed by NPP?  What actions can be initiated to lessen than the effects of NPP?  These were questions recently dealt with by researchers.  (See  “Pretrial Publicity And Civil Cases: A Two-Way Street?,” Bornstein, Whisenhunt, Nemeth & Dunaway, Law and Human Behavior, 26(1), 3-17.)


Over the past decade, extensive research has focused on the effects of negative pretrial publicity in criminal cases in an effort to ensure that defendants receive fair trials.  Only recently has there been a real effort to determine whether NPP has the same damaging effects in civil cases as it does in criminal cases.  So far, the evidence suggests that it does.  


The researchers in this study conducted two experiments, the first involving 72 participants, and the second involving 202 participants. Participants were given a hypothetical lawsuit involving a woman diagnosed with ovarian cancer, who had filed suit against a chemical company.  The case synopsis included a description of the plaintiff and her injury, a description of the defendant and the alleged cause of injury, expert testimony from both parties, and the amount of compensatory damages requested.  There were three variations of this synopsis.  The first variation involves no pretrial publicity.  The second variation involved NPP for the plaintiff, while the third variation involved this for the defendant. 

In the first experiment, with no pretrial publicity involved, 46% of the participants found the defendant liable for the plaintiff’s injuries.  NPP involving the defendant increased this perceived liability significantly to 75%.  In contrast, negative publicity involving the plaintiff reduced the defendant’s perceived liability to 25%.  Findings were similar in the second experiment.

Was the NPP as damaging to the plaintiff as it was to the defendant?  Not quite. Defendant NPP increased the defendant’s perceived liability by 29%, while plaintiff NPP decreased the defendant’s perceived liability by only 21%, 8% less.  In addition, negative pretrial publicity regarding the defendant noticeably increased the sympathy level for the plaintiff, while the reverse was not true.


This research is disturbing, given the recent media surge in high-profile litigation and class-action lawsuits. What can be done to counter the effects of NPP?  Obviously, counsel can consider a change of venue, gagging the press, a continuance of the trial, using voir dire to identify jurors with minimal media exposure, and judicial admonitions.  Let's take a look at the last choice.


In their second experiment, these authors tested whether timing of judicial admonitions to disregard the NPP reduced the effect of NPP.  To some extent, this did.  When the case synopsis reported NPP involving the defendant, 74% of the participants receiving no judicial admonitions at all found the defendant liable.  In contrast, of those who received judicial admonitions after exposure to the negative publicity, 69% found the defendant liable.  
Even more noteworthy was the finding that of those jurors receiving judicial admonitions both before and after reading the negative case synopsis, the number of participants finding the defendant liable dropped to 55%. This was a drop of 19%.  The “primacy” and “recency” effects, together, resulted in NPP having the least damaging effect on verdicts. Obviously, this suggests that judges may want to consider giving judicial admonitions to jurors both at the beginning and the end of trials. This is especially true since the lower standard of proof in civil trials could render NPP even more harmful in civil cases than it is in criminal cases.
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