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   SHOULD JURORS BE INSTRUCTED 

        TO DISREGARD TESTIMONY?

                      By Jan Mills Spaeth, Ph.D., 

                                                   Advanced Jury Research

This article was published in THE WRIT, the official publication of the Pima County Bar Association, in September, 2004.  This is a brief synopsis of a research study.

When juries are instructed to disregard or forget testimony that is improperly presented, does this actually take care of the problem, or make it worse? Apparently the latter.  According to research, there is a dark side to forgetting false information.  Would it to be better to instruct juries to remember the testimony, but also recall that this is inadmissible?  Apparently yes.


Recent studies by Elizabeth and Robert Bjork (both Phd’s at the University of California, Los Angeles) have found that when people are told to forget information, this information continues to be a subtle source of influence.  When people cannot identify the source of that influence because they have been instructed to forget, they commit more memory errors than people who are told to remember information but dismiss this.

As a result, jurors could be influenced by a witnesses’ inadmissible testimony without being able to identify the source of the influence, and could wrongly recall this information. Instructing jurors to remember that this information is inadmissible, in contrast to telling them to completely disregard or forget it, appears to lessen this problem.

Why might this be a better option?  Research has shown that people recall information less accurately when there is no reason to retain this.  For instance, if people are told they will not be tested on data, they recall considerably less information than they would if they expected to be tested.

In a study by these researchers, 96 participants were divided into two groups.  Each group reviewed a list of famous names, and a list of nonfamous names.  The first group was told to remember the nonfamous names, while the second group was told to forget them.  The second group was significantly more likely to recall the nonfamous names as famous names, simply because the nonfamous names were familiar due to reviewing these on a list.  Thus, those in the second group did not forget the nonfamous names as instructed.  Instead, they remembered them incorrectly.

This supports the argument that when instructed to disregard or forget information, people do not do so entirely.  Instead, they forget or disregard parts of the information, rendering inaccurate perceptions which continue to have subtle influence on memory and behavior. Again, in summary, instructing jurors to recall that certain testimony is inadmissible, instead of instructing them to disregard or forget this, may result in fewer misperceptions and unconscious influences for jurors.

More information on this study can be found  in the Monitor on Psychology, “Study finds a dark side to forgetting false information,” September 2003, and in the Journal of Experimental Psychology, “Learning, Memory, and Cognition,”(Vol. 29, No. 4).
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