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            THE INTERACTION BETWEEN 

INADMISSIBLE EVIDENCE AND OBJECTIONS   

                         By Jan Mills Spaeth, Ph.D., 

                           Advanced Jury Research

This article was published in THE WRIT, the official publication of the Pima County Bar Association, in October, 1996.  This is a brief synopsis of a research study.

Innuendoes and questions alluding to the presence of inadmissible evidence by counsel when examining witnesses before juries may not be condoned by the courts, but this does not prevent it from occurring.  What effect do objections have on juries’ propensity to consider and value this inadmissible evidence?  Although a number of studies have addressed this issue, I will focus on recent research conducted at the University of Kansas (by Shelly Carden, Communications Dept.).

The Four Research Conditions
This research project consisted of four conditions presented to 150 subjects via videotapes. The “Control Condition” presented only the facts of a fictional personal injury case without alluding to any inadmissible evidence.

In the “Innuendo Condition,” in addition to the case facts, the “plaintiff” was asked three very biasing questions asking for inadmissible evidence;  1) “Are you aware that since the time of your accident, the defendant has changed the way they manufacture supporting braces?,”  2) “At the time you filed your lawsuit,  did you know that the defendant was involved in other lawsuits?,”  3) “Has the defendant attempted to settle this case with you?”.  The defense attorney objected to these questions, the judge sustained the objection, so these questions were never answered.

In the “Full Condition,” there were no objections by the defense to these three questions, so the plaintiff answered them, indicating that the plaintiff did know the braces had been changed, had learned of other lawsuits against the defendant for the same charges, and had been offered a settlement by the defense, but had turned it down.

In the “Salience Condition,” the defense did object to these three questions, but was overruled, so the plaintiff provided the same answers as in the “Full Condition”.  

The Effects of Biasing Info and Objections

Not surprisingly, the last three conditions resulted in more defendant liability and higher compensatory damages than did the control condition.  In fact, each condition, in the order presented, resulted in higher defendant liability and larger damages than did the conditions preceding it.  

The “Innuendo Condition” resulted in a defendant liability percentage of 41% as opposed to the “Control Condition” of 34%.  Even though the three questions were not answered due to objections, the innuendoes were damaging to the defendant.

The “Full Condition” resulted in a defendant liability of 50%, inferring that when biasing questions are allowed to be answered without objections, this is more damaging than the innuendoes alone, without answers.

The “Salience Condition,” so named because of the theorized importance of combining the damaging answers with overruled objections, turned out to be the most damaging of all to the defense. The defense liability here was 61%. 

In both the “Innuendo Condition and the “Salience Condition,” objections occurred.  Because of curiosity and the feeling that something out of the ordinary was happening, and the assumption that the defense attorney was attempting to keep information from them, objections caught the jurors’ attention.  In fact, jurors are more likely to recall testimony resulting in objections than testimony that does not.

In terms of compensatory damages, the “Control Condition” awarded to the plaintiff almost $74,000.  The “Innuendo Condition” resulted in an award of over $84,000, the “Full Condition” over $92,000, and the “Salience Condition” almost $98,000.

Summary

In terms of biasing information and objections, this study suggests that it is better to object than let a witness provide a damaging answer, provided you have a good chance of having that objection sustained.  If you think it quite likely that the judge will overrule your objection, however, you are better off just letting the witness respond.  (The “Full Condition” was less damaging than the “Salience Condition”.) Your objection otherwise calls the jury’ attention to the answer, giving it more importance, “salience,” and recall probability than it would otherwise have. Studies have shown that jurors often do not recognize the extent of damaging testimony if the opposing attorney fails to react to this.
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